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I 

f Liaison and the Law: Foreign Intelligence 

i- 

Agencies’ Activities in the United States 


Michael J. Glennon* 


A student leaves his country, a United States ally infamous for its 
human rights violations, to attend college in the United States. He 
socializes with fellow nationals on campus. Discussions center on 
repression in his homeland, and he joins an anti-regime organization. 
Thrbugh it, he attends meetings, distributes pamphlets, and joins 
demonstrations. But he soon hears of dissident friends who, upon 
returning home, are confronted with detailed accounts of their activ- 
ities in the United States and are imprisoned and tortured. So he 
withdraws into silence, leaving dissent to the foolhardy. For him, the 
majesty of the first amendment exists only in government propaganda. 

I. INTRODUCTION 

In recent years, concern has arisen among people in the United 
States that certain states “friendly" to the United States engage in 
activities within this country that are inconsistent with a congenial 
state of bilateral relations.' The most prominent events generating 


• Professor of Law, University of Cincinnati College of Law; former Legal Counsel, Senate 
Foreign Relations Committee. The events discussed or assumed in this article are intended as 
hypothetical examples of occurrences which may have particular legal consequences. Footnoted 
references to information available in the public record are intended merely to demonstrate the 
plausibility of the hypothetical examples given and are not intended to suggest the existence of 
additional occurrences or facts. 

1. Su Staff of Sknate Select Committee of Intelligence, 95th Cong., 2d Sess., 
Activities of 'Friendly ' Foreign Intelligence Services in the United States: A Case 
Study (Comm. Print 1978) (hereinafter cited as Committee on "Friendly " Foreign Intel- 
ligence Services]; IntrsliKation of Kortam-Amtricaii Rtlallonj: Hearings Before the Sakommitlee on 
Inlemalionai Organizations of the Home Comm, on international Relations, 95th Cong., 1st 2d 
Sess. (1977-1978); Subcommittee on International Organizations of the House Com- 
mittee on International Relations, 95th Cong. , 2i). Se.ss. , Investigation of Korean- 
American Relations (Comm. Print 1978); Glennon, Inirstigaiing Intelligence Activities, in 
Tethered Presidency 141-52 (T. Franck ed. 1981) No congressional committee has yet 
engaged in a comprehensive and systematic investigation of the activities of foreign intelligence 
agencies in the United States, nor of the ramifications of liaison between the United States 
intelligence community and foreign intelligence agencies The "Rockefeller Commission " decried 
the invasion of individual rights in the United States by torcign intelligence agencies, but 
referred only to the domestic activities ot ht«tile, communist states Commission on CIA 
Activities Within the U S , Report to the President 7-H ( 1975) 
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such concern have included the assassination of the Chilean diplomat 
Orlando Letelier, the operations of the Korean Central Intelligence 
Agency, and the death of an American professor allegedly murdered 
in Taiwan because of his dissident activities in the United States.^ 

Less publicized are charges that foreign intelligence agents have ha- 
rassed, intimidated, and monitored dissident students and emigres 
located in the United States.' In addition, concern has arisen that 
certain states less friendly to the United States engage in similar 
activities. The Libyan government, for example, allegedly supported 
an assassination attempt in Colorado. ' It is asserted that elements of 
the United States intelligence and law enforcement community ac- 
quiesced, if not actively cooperated, in some of these activities. Public 
apprehension has thus arisen that not all residents of the United States 
are secure in the exercise of their constitutional rights. 

This Article explores the international and domestic legal framework 
applicable to the problem. It identifies weaknesses in the existing legal 
structure and makes specific proposals for change in administrative 
practice as well as federal law. The Article argues for a fundamental 
change in diplomatic policy by contending that the United States 
cannot support or acquiesce in the systematic imposition of sanctions 
by foreign governments on United States residents for political activ- 


2. On July 3, I9S1 , the body of Wen-Chen Chen, a professor at Carnegie-Mellon University 
in Pittsburjih. Pennsylvania was found at the National Taiwan University, in Taipei. Taiwan 
security officials said he had cofiimitted suicide because he had confessed to anti-government 
activity and feared imprisonment. An autopsy revealed I.? broken ribs, a broken spine, a broken 
pelvic bone and internal injuries, and also revealed that he died six and a half hours after being 
released from interrogation (which, according to Taiwan officials, lasted l .i hours). N.Y. Times, 
July 21, 1981, at A2, col. T Srt Hearings on Taman Agents in America and the Death of Professor 
Chen Wen-Chen Before the Suheomm. on Asian and Pacific Affairs of the House Comm, on Foreign 
Affairs, 97th Cong.. 1st Sess. (1981) {Taiwan Agents in America): S. Rep. No. Ml, 96 th 
Cong., I.ST Se,s.s. ( 1979); Cyert, Death Chills a Campus, N.Y. Times, Aug. 27, 1981, at A25, 
col. 1; Professor Chen Coes Home, Newsweek, Aug. f, 1981, at 49. 

T Amnesty International has reported such activities as those of the Iranian secret police 
agency SAVAK: 

SAVAK's activities extend beyond Iran to all countries which have sizeable Iranian com- 
munities In particular. Iranian students studying abroad are subfect to surveillance: Am- 
nesty International (Al) is aware of instances in which students have been arrested and 
imprisoned U(x)n their return to Iran, presumably because of their participation in political 
activities while abroad 

Iran, Amnesty International Briefing 2 (Nov 1976) 

This was not the first lime that Amnesty International reported coercion of Iranians living 
abroad by SAVAK, In June 1976, tor example, it said that "{t)here has been an identifiable 
increase in the repression of opposition within Iran and an extension of the activities of SAVAK 
... to states in which Iranians arc living abroad, in an attempt to prevent criticism of the 
Iranian regime " Amnesty Internationai., The Amnesty-International Report, 1 June 
197S-il May 1976 (1976) See also The SAVAK-C.IA Conneiiion, Ttif Nation, Mar I, 1980 
at 229- M) 

4. N.Y. Times. IVi P)SI. ,,t I, col. X.Caddati 's Western Ciinslingers, Time, Nov. 16 
1981, at 
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^ - ity. In addition, the Article stresses that national security suffers when 

fundamental constitutional protections are sacrificed for its preserva- 
^ tion. The Article concludes that curbing the activities of foreign 

To intelligence services which restrict free speech in the United States 

would actually strengthen national security. 

^ Hypothetical 

- Consider the following hypothetical facts: 

The student described above’ has heard rumors concerning the 
Y presence of THRUSH — Tinaria's secret police — in the United States, 


5. The hyporhctical student might have read the Honolulu Advertiser which has described, 
in a scries of articles, the activities of the Kuomintang Party (KMT) against Taiwanese students 
studying at the University of Hawaii. 

The spying program was reportedly administered through the KMT's Standing Committee 
on the Manoa campus, in conjunction with the Taiwanese Consulate. University students were 
paid 50 dollars for each report on other students suspected of disloyalty to KMT policies; the 
chairman of the committee received a monthly stipend from the consulate of two to three 
hundred dollars plus expenses. 

KMT agents were asked to report on "personal asstKiations, public or private statements, 
extracurricular activities or even reading habits" of their targets. Those Taiwanese targeted feared 
that their passports would not be renewed. Additionally, they feared they would “be interrogated, 
followed or denied jobs when they returnfed] home .... In at least one case, a student s faculty 
adviser reportedly was visited by the Investigation Bureau in Taiwan in connection with the 
student's behavior [at the University of Hawaii. I" Their fears were not groundless. In 1968, a 
student was sentenced to seven years imprisonment when he returned to Taiwan based on his 
political activities in Hawaii. Miller & Sussman, SluJtnts at UH and EWC Report Taiwan h Using 
Spying Pressure, Honolulu Advertiser, May M), 1978. For additional details about Chen Yu-hsi, 
the student imprisoned, see Miller, Isolated by Pro-Tatwan Students, Honolulu Advertiser, June 
18, 1978. Chen commented that many Taiwanese hesitated to return to their homeland because 
they knew or suspected that their United States activities were chronicled by the KMT. Honolulu 
Advertiser, June 20. 1978, at 1. 

KMT activities were apparently not limited to the University of Hawaii; rather, they were 
part of a nationwide surveillance effort. At a minimum, the KMT’s spy network encompassed 
these campuses: Columbia. Cornell. Iowa State University. Massachusetts Institute of Technology 
(MIT), Princeton, State University of New York, University of California at Berkeley, University 
of Chicago. University of Florida, University of Minnesota, and University of Wisconsin at 
Madison. Honolulu Advertiser. May M). 1978. Set Taman Agents in America, supra note 2. at 
2. 

Local and university newspapers elsewhere described the ubiquitous nature of the KMT 
network. See, e.g . , Adam, Taiwanese Here Fear Murder, Michigan Daily. July 9. 198 1 (University 
of Michigan at Ann Arbor) (reporting, among other things, that a former University of Minnesota 
student was sentenced to fourteen years of prison upon her return to Taiwan); Rhodes. Students 
Charge KMT Spying, Chicago Manxm. May 21. 1976 (University of Chicago); Swislow. Desperate 
KMT Lfistng Ugtiimacy, Daily Cardinal. May 21, 1976 (University of Wisconsin at Madison). 
McNeil. Taiwanese Spies in U S. Untitrsities, Daily Californian, Mar 15, 1976 (University o( 
California at Berkeley) (reporting that a former University of Wisconsin student was imprisoned 
for five years when he returned to Taipei to visit his family); Perez, UF Students Report Spying 
Pressure, Cfainesville Sun. May 9, 1976 (University of Florida); Panagoulias, Taman Informers 
May Be on Campus, Cornell l>aily Sun, May 6. 1976. at 1 (Cornell University). McNamee, 
F.itdence of 'Taman Spy Netuork' Found, The Tech. May 5. 1976 (M.I.T, ); Brown, Spin \t'atih 
U Taiwanese. Discourage Disloyalty, Minnesota I5aily. Apr. 20. 1976, F.isen. Ml! Inirstigates 
Spying Charges. The Tech. Apr. 2. 1976 (MIT). 
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but has no first-hand knowledge of it. THRUSH is not only present, 
but quite active. Directed by "case officers”* operating under diplo- 
matic cover,’ THRUSH engages in covert intelligence collection and 
various specific covert actions. 

THRUSH’S intelligence collection efforts are targeted primarily at 
dissident students seen as hostile to the regime. THRUSH gathers 
its information through a Tinarian network of student informants, 
who are recruited through cash payments’’ and scholarship assistance. 


6. The craininj; of a "case officer”, an espionage term describing the key figure in charge of 
others who collect intelligence, includes "agent assessment, agent recruitment, agent handling, 
and agent termination." J. SMtTH, Portrait of a Cold Warrior, 124-25 (1976). 

7. In a 1978 issue, Tim magazine claimed that 24 per cent of the Soviet diplomats assigned 
to embassies in Western Europe were KGB agents and that about 35 per cent of the 136 officials 
stationed at the Soviet Embassy in Washington were KGB staff members. Bittman, Smiii Bloc 
DiiitiformatiQn and Other Actur Meaiurts’. in Intelligence Policy and National Security 
217-18 (R. Pfaltzgraff, Jr., U. Ra'anan & W. Mulberg eds. 1981). Set also Foretell Agents m 
Amtrica-ShaJy Taches and Worst. U.S. News St World Rep., July 4, 1977, at 23 (over 400 
Soviet officials in the United States identified with the KGB or GRU). Likewise, at one time 
there were "at least eighteen KCIA agents with diplomatic or consular titles operating out of 
the Washington embassy or South Korea's several consulates in the United States, " moreover, 
these tallies may have been low. Hanrahan, Foreign Agenis in Our Midst, The Progressive, 
Nov. 1977, at 34. 

8. In a television interview, the Shah of Iran disclosed that a network of SAVAK agents 
existed in the United States to check up "on anybody who becomes affiliated with circles, 
organizations, hostile to my country," including Iranian students. The Iran File, 60 Minutes, 
vol. XII, no. 25 (transcript of television program broadcast Mar. 2, 198UXon file at Harvard 
International Law Journal), at 7. The, Shah responded affirmatively when asked if SAVAK 
functioned "with the knowledge and consent of the United States government." Id. 

A former South Korean ambassador to the United States, Hahm Pyong-Choon, also confirmed 
KCIA activities in the United States. His caveat — that the KCIA " used goon psychology and 
tactics ... but that does not mean it was policy " — was ineffective, at least from his govern- 
ment's viewpoint. Hahm lost his ambassadorial post, and his remarks were characterized as a 
result of a "misunderstanding. " Hanrahan. supra note 7. at 32. 

9. See supra note 5 . 

10. Set Marwick, The Uitlitr-Moffiis Murder: Foreign Intelligence Agencies at Work m the U.S., 
First Principles, Oct. 1976, at 9 (asserting that many SAVAK agents were "Iranian students 
at American universities who became SAVAK informers as a condition for getting Iranian 
government scholarships "). See also Hanrahan. supra note 7, at 35 (student refusing to report on 
his fellow students at George Washington University lost his scholarship); Sale, SAVAK Said at 
Work m Washington: Iranian Seirei Police Agents Strike Fear Among Studems, Wash. Post. , May 10, 
1977, at A 1, col. 6 (SAVAK told student to spy or lose his financial assistarwe after his "political " 
discussion group with other Iranians had been "penetrated" and his fate photographed during a 
demonstration); in- also Rose. The Shah s Secret Police Art Herr. New York, Sept. 18, 1978, at 

48-49 

Not all inlormants were legitimate students. One Iranian who wished to leave Iran was denied 
a passport: 

I was recruited by SAVAK in Tehran .... was arrested in a mosque fot taking a leaflet 
that criticized the Shah After that, I lost my job. For months 1 would be fired from a job 
days after 1 was hired. No explanation was ever given . They pointed to my record 
I was practically penniless. Finally. SAVAK called me m and one of their officers said. 

You want to go to America' GikkI We will see that you get to America. But you must 
help us. " He told me that 1 must spy on Iranian students in America 1 didn t have a 
choice 
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The information so gathered is placed in computers in the Embassy 
and transmitted to THRUSH headquarters in Tinaria. “ There, specific 
plans are made to “counter”'"^ the more vocal dissidents. Generally, 
THRUSH awaits their return home, whereupon many are imprisoned 
and tortured.*' For the more egregious offenders, however, there is a 
more immediate response. At a minimum the offenders are told by 
anonymous callers'’' that if they continue seditious activities, they, or 
relatives back home, will suffer bodily harm.'’ Frequently, relatives 
, are attacked or imprisoned by THRUSH. '* In a few cases, the student 

^ is killed in the United States, but in a manner suggesting that the 

‘ death was unconnected to his political beliefs or activities. This min- 

imizes'diplomatic repercussions. 


Rose, sk^a, at 46. 

Generally, such “agents" arc asked to join dissident groups, set Committkh on "Frihndly" 
Foreign Intelligence Services, supra note 1, at 10, and to report to case officers on the 
dates and places of meetings, topics discussed, and, most important, their members — names, 
employment, political philosophy, and activities, stt I SpteJ For The Shah, Resistance, Jan. 
1977, at 32; Cohen, SAVAK: From Iran With Fear, Boston Phoenix, Apr. 26, 1977, at 6. 

1 1. Information compiled on Taiwanese students in the United States was reportedly trans- 
mitted to the headquarters of the Taiwan Garrison Command located in Taipei. A decision to 
take action against a visiting individual or to call him in for interrogation {upon his return 
home] depends largely upon a review of his file kept by the TGC.” Taiwan Agw/r in America, 
supra note 2, at 9, 12. 

12. These plans may include denial of visas to return home, property confiscation, family 
harassment (parents or siblings not promoted or even fired), and death. Id. at 8. 

13. According to an American citizen who had lived in Taiwan and been close to Chinese 
students, 

{s]tudents from Taiwan . . . live a life of paranoia, never being safe to speak openly about 
their country with others. They always fear the "professional students" and other secret 
Nationalist agents in university communities who arc paid to report back to the government 
about their speech and actions. They fear that their families may suffer if they say or do 
the wrong thing, and also that they themselves may be imprisoned or worse when they 
return home after completing their studies. 

Id. at 2^-26. See supra note 3. Amnesty International reported that dissident Iranian students 
were arrested and jailed once back in Iran, apparently in retaliation for their political activities 
while away from home. Iran, AMNESTY International Briefing 2 (November. 1976). 

14. See Cohen, supra note 10. 

13. See infra notes 17 and 18. See also CoMMirrEE ON "Friendly' Foreign Intelligenc e 
Services, supra note 1, at 1 1-12 (KCIA goals in the United States included plans “to intimidate 
uncooperative' Korean residents in the United States through their families, relatives and close 
friends in Korea, to silence dissidents and to make silent ones more cooperative ") (statement 
of Lee Jai-Hyon). A dissident Iranian poet living m the United States discovered that his remarks 
for the entire academic year had come to the attention of SAVAK, as had his niece who was 
subsequently arrested and tortured. LaVoy, Fureifin Nationals and American Imu , Sck iety. Nov.- 
Dec. 1977. at 39. 

16. Even death is a possibility. Primitivo Mi|ares exiled himsell in the United States and 
gave speeches which severely criticized the regime of Ferdinand Marcos. His fifteen year old son 
was later kidnapped and murdered. Whether the father s activities and the son s murder were 
related is unclear. N.Y. Times, June 19. 1977. at II. col. I 

17. See Marwick, supra note 10. at 9 ("lt|hc most serious allegation to surfaic thus tar against 
SAVAK operations in the United States is that they were responsible for the mysterious death 
by suicide of Persian students who have been vigorously anti-Shah"). also Taiwan Agents in 
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The ultimate sanction, tetmination, is contemplated only for highly 
visible and successful anti-state propagandists. The hypothetical stu- 
dent dissident has also heard rumors of various forms of United States 
support for THRUSH, but again has no first-hand knowledge of this. ” 

In fact, the Central Intelligence Agency (CIA) contributed significantly 
ro THRUSH s establishment.^” THRUSH keeps CIA officials partially 
informed concerning its activities in the United States, and Federal 

Amtrica, supra note 2, at 27 ( If a professor [Wen-Chen Chen) from a prestigious American 
university can meet a mysterious death without the cause of death being made clear, no student 
is safe. Each one who has spoken against the KMT may become a suicide or the victim of an 
accidental death."). 

18. Sit Committee o.m "Friendly" Intelligence Services, supra note I, at 9-10 (KCIA 
contemplated using United States criminals to kill the leading South Korean opposition candidate 
to Park Chung-hee while candidate was visiting in the United States). In pur hypothetical 
example, such persons may include political organizers, lobbyists, broadcasters, str Halloran, 

Korean Dissitienls sn Wash/ngSon Report Threats try Seoul's Agents. N.Y. Times, May 22, 1977, at 
16, col. 2, newspaper publishers, iiJ., and college professors, jer supra note 2. Because of the 
planning, expense, and political risk entailed, murder is the covert action least favored; in 
contrast, bribery, see Hanrahan. supra note 7. at iS, extortion, ij. at and Kerr, The Future of 
Taman. Honolulu Advertiser, July I, 1978; burglary, see Anderson & Whitten. U.S. Is Said to 
Aid Shah's Police. Wash. Post. Aug. 20. 1977, at B 1 1 , col. 3 and Anderson & Whitten. Iranian 
Secret Police Dirty Truks. Wash, Post, Oct. 29, 1976, at DI5, col. 3; and physical harassment 
and surveillance, can be and are used with great effect. But when circumstances require, 

THRUSH does not hesitate to assassinate "enemies of the state," including United States citizens. 
see. e.g.. The Iran File, supra note 8, at 7. 

19. Such knowledge is unsettling: 

For years, after all, KCIA agents roamed the United States more or less at will, shadowing 
their exiles. Korean residents on the West Coast were so intimidated by KCIA reprisals 
that they refused to inform American police authorities that KCIA agents here were 
extorting money from them like Maha goons. Why should these Korean exiles take the 
risk by talking.> After all. who helped set up the Korean Central Intelligence Agency,' 

T. Plate Sc A. Darvi, Secret Police 276 (1981). 

20. For an account of the CIA role in the founding and training of the Iranian secret police, 

SAVAK, see W. Sullivan, Mission to Iran 21-22, 95-96 (1981). Although the training 
provided SAVAK focused primarily on basic police work designed to perfect intelligence and 
counterintelligence methods, special care was taken to develop expertise "in the analysis of Soviet 
techniques and, above all. in the detection of sophisticated Soviet electronic espionage." Id. at 
96. See also], Dinges St S. Landau, assassination on embassy row (1979) (describing, inter / 
alia, CIA assistance in the founding of the Chilean secret police, DINA). I 

For two other discussions of CIA training of members of foreign intelligence agencies, see T. 

Powers, The Man Who Kept the Secrets 61, 307 ( 1979)(discussing reports that the CIA 
trained secret police m Vietnam. Laos and Cambodia); and Anderson, U.S. Helped Tram Amin 
Henchmen. Wash. Post, July 12, 1978, at D28, col. 3 (ten Ugandan “henchmen" of Idi Amin 
were trained by the CIA at a school in Georgetown). 

The CIA IS not the only intelligence agency reportedly offering training to other intelligence 
agencies. For example, Israel s MOSSAD helped instruct Iran's SAVAK, while Brazil s DOPS 
instructed Chile's DINA and Uruguay's DNil. A collaborative intelligence arrangement exists 
between Chiles DINA. Argentina's SIDE, and Paraguay's Investigaciones. Instances of other 
intelligence arrangements have been chronicled. T. Plate Sc A. Darvi, supra note 19 at 59- 
60. 

The International Police Academy (IPA) in Washington was an example of a training facility f 
run by the CIA. Those states taking training at the IPA included Chile, Nicaragua, Panama, • 

Guatemala, Mexico. Brazil, the Philippines, Hong Kong. Belize (then British Honduras), Korea, 

Paraguay, Peru, Iran, and Uruguay Agents from these states enrolled in the Technical Inves- 
tigation Course" which involved classrixim work in Washington and heldwork at the Border 
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Bureau of Investigation (FBI) reports to the CIA fill in most of the 
gaps. The CIA makes no objection to the continuation of those activ- 
ities. It fails to transmit to the State Department any particulars of 
its tacit agreement with THRUSH.^' 

The CIA is fully aware that the information gathered by THRUSH 
or given to THRUSH by the FBI is used to identify those targeted 
for "countering,”^^ and the CIA so informs the FBI. Neither United 
States agency^’ gives this consideration any weight when formulating 
policy concerning liaison with THRUSH. Each regards its current 
A relationship with THRUSH as rewarding. THRUSH provides intel- 

V- ligence information both from within and without the United States 

Patrol Acayemy in Los Fresnos. Texas. Fieldwork lectures were given by CIA agents. Id. at 53- 
56. 

The IPA was founded by the United States Agency fot International Development. Damaging 
publicity forced the academy to close. The IPA had earned the reputation for being the “School 
for Tdnurers," although this was denied by the IPA. 5« id. at 54, 163-64, 347-51 n.7. The 
United States, however, did not go out of the business of training foreign intelligence agents. 
Rather, it turned to alternative means. In 1968, the Federal Police Academy, a recipient of 
United States monies, opened its d(X)rs in Brazil to train Chiles DINA agents, who in turn 
instructed anti-Castro Cubans living in Costa Rica. Guatemala, and Nicaragua. Id. at 53-56. 

Given that it is quite likely torture was taught, at least informally, at the IPA, it is reasonable 
to assume that American-acquired torture skills were put to use in the home states of trainees. 
Furthermore, it follows that other skills, including surveillance and harassment techniques, were 
employed against citizens in the home state. It is not a quantum leap to posit that dissident 
emigres from the trainee state living in the United States probably have been subject to those 
skills. 

Other skills taught by the CIA include agent recruitment and handling, physical and electronic 
surveillance, surreptitious entry, methods of infiltration, and assassination and torture techniques. 
Ste T. Powers, supra, at 126. 

vr, 21. CIA failure to notify the State Department would constitute a violation of the Case Act. 

Set infra text accompanying notes 49-52. One author has noted, however, that “[Orom the 
CIA's point of view the Secretary of State s office was about as secure as the fioor of Congress 
^ ■ with a full press gallery." T. Powers, supra note 20, at 1.30. 

22. It has been suggested that George Bush, when CIA Director, knew of the DINA operation 
against Orlando Letelier in the United States, yet chose not to dissuade DINA from its goal. 
T. Plate & A. Darvi, supra note 19, at 275. However, after the assassination, the FBI 
V. conducted so exemplary an investigation that DINA officials were reportedly quite uneasy id. 

r: Cf. Marwick, supra note 10, at 5. 

2.3. It has been alleged that the FBI also maintains "liaisons ' (a term of art describing “the 
interchange of intelligence of mutual interest (between) two governments." set W. Sullivan, 
supra note 20, at 97) with foreign intelligence agencies, primarily for exchange of information 
and training. The FBI has acknowledged that it maintained a liaison relationship with SAVAK 
and that it accepted information from SAVAK. In a 1977 letter to the American Civil Liberties 
Union, FBI Director Clarence K. Kelley wrote that “we have established liaison with SAVAK 
officers who have contacted our field offices, and that "we accept any information which is 
volunteered." Letter from Clarence M. Kelley. Director. FBI. to Aryeh Neier, Executive Director, 
and Jack D. Novik, National Staff Counsel. ACLU (Dec. 23. 1977) (on file with author). 

5fr also Anderson & Whitten, U.S. Is Said to Aid Shah's Folicr, Wash. Post, Aug. 20, 1977, 
at Bl 1, col. 3 ("An FBI official acknowledged that Mansur Rafizadeh (the principal representative 
of SAVAK in the United States) was a foreign liaison source' of the FBI "). 

24. Besides "officiar' United States foreign policy, other facts may explain why United States 
agencies fail to restrict the activities of friendly agents. Consider first the personal reaction of 
United States officials toward foreign (.lissiiienfs. Because these officials “deal only with the 
regime in power . and actively sup|>orr that regime against foreign threats and internal 
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which is important to national security.^’ Furthermore, the CIA and 
the FBI are aware that if any THRUSH officer is designated as persona 
non grata, or if any other action is taken against THRUSH officers 
present in the United States, Tinaria will retaliate with sanctions 
against CIA personnel in Tinaria.^* Rather than risk disrupting the 
sensitive relationships of the CIA and the FBI with THRUSH, the 
State Department does not transmit to Congress any information 
indicative of a ClA-THRUSH agreement. Indeed, it makes pro forma 
objection to THRUSH s activities in the United States, but takes no 
action to bring them to a halt. 

II. THE LEGAL FRAMEWORK 

The activities of foreign intelligence agencies in the United States 
and their relationship to agencies of the government of the United 
States raise a variety of complex legal issues under both international 
and domestic law. 

A. International Law 

1. State Responsibility for Injury to Aliens 

In the hypothetical described above, the government of Tinaria 
wrongfully imprisoned and tortured individuals whom it would not 

’subversion,' they tend to function according to the simpler rule, 'your enemy is my enemy,'" 
T. Plate & A. Darvi, sulna- note 19, at 276 (quoting L»Voy, supra note 15, at 6.5). Also 
important is the fraternal bond of cooperation between secret police, whether or not that 
cooperation is “official." "In this atmosphere, even ideological differences of the severest kind 
can be subsumed to the exigencies of police work. If the FBI must respect the working 
prerogatives of the CIA — and it must — then by what logic can the FBI intervene in the United 
States operations of a foreign secret police agency? Especially when the secret police force in 
question ... has worked . . . closely with the CIA.' ” Id. at nb-ll. 

25. When the CIA was compiling information for its Operation CFIAOS, it relied in part 
on data gathered by friendly foreign intelligence services on United States citizens travelling 
abroad. Through CHAOS, the United States Government opened U,C0C files on approximately 
7200 of its own citizens hoping to develop evidence of Communist ties to the anti-war movement 
of the late 1960's and early 1970’s. The fact of cooperation between the CIA and friendly foreign 
intelligence services was revealed to plaintiffs' attorneys as part of discovery in a civil suit brought 
against present and former government officials charged with implementation of CHAOS. The 
names of the cooperating agencies were deleted from the declassified documents, which were 
not made public. Marro, C./.A. Data ludicale Fms/(U AkiuSs Helped Spy on U S. Cistzeus Abroad. 
N.Y. Times. Feb. 22. 1977, at 1, col. 5. 

26. 5'«e Committee on "Friendly" Foreign lNTELLiGENe;E Services, supra note 1, at 5. 
In the Senate investigation, the extent to which the United States Government should "knowingly 
permit any foreign intelligence officers to conduct operations in the United States " was recognized 
as a pivotal issue; the committee prefaced its findings by noting that 

{t)he answet to this basic question is in part answered by our own need to conduct 
intelligence operations abroad If the United States Government arrests or expels foreign 
intelligence officers or agents, then it risks foreign retaliation against U S intelligence 
operarives, innocent U.S. citizens, or the foreign policy interests ol the United States. 

Id. 


have been able to identify but for its surveillance operations within 
the United States. Did the United States government breach a duty 
owed Tinarian aliens under international law by failing to take steps 
to prevent their surveillance.’ 

Under the predominant view’’ a state is responsible under inter- 
national law, for injury to an alien caused by conduct subject to its 
jurisdiction, provided that the conduct in question is attributable to 
the state and wrongful under international law.”* The term “conduct" 
includes both acts and omissions” attributable to the state. Conduct 
IS wrongful if it (a) departs from the international standard of justice,'*’ 
or (b) constitutes a violation of an international agreement. '' 

Although the “international standard of justice” required is not 
altogether clear, the State Department has argued that, with respect 
to injuries caused by private persons, it is the duty of a government 
to “exercise reasonable care to prevent such injuries.”'’ “Due diligence” 
is the term employed by the Harvard Draft Convention on the Inter- 
national Responsibility of States for Injuries to Aliens:" “A State not 
only has a duty to protect aliens ... it likewise has an obligation to 
protect aliens in the territory of other States from wrongful acts which 
may have their origin within territory under its control.”'^ 

Under the hypothetical, violations of internationally recognized 
human rights were perpetrated against foreign nationals upon their 
return to their home state. Those acts had their origin in THRUSH 
surveillance conducted in the United States." The United States did 


27. A minority of states take the position that a state need grant only equality of treatment 
to nationals and non-nationals to fulfill its international obligations. J. Brierly, The Law of 
Nations, 278-79 (H. Waldock 6th ed. 1963). 

28. Restatement (Second) of the Foreign Relations Law of the United States 
§ 164 (1965). 

29. // 

30. W. 

31. U. 

32. Letter from the Assistant Legal Adviser for International Claims (English) to John W. 
Smetana. July 17, 1957 ref>rtnieJ in 8 M. Whiteman, Digest of International Law 738 

(1970). 

33 . Article 13 states: 

1 Failure to exercise due diligence to afford protection to an alien, by way of preventive 
or deterent measures, against any act wrongfully committed by any person, acting singly 
or in concert with others, is wrongful: 

(a) if the acr is criminal under the law of the state concerned, or 

(b) the act is generally recognized as criminal by the principal legal systems ol the 
world. 

Draft Convention on the International Responsibility of States for Injuries to Aliens. Art. I3( I). 
(Draft No 12. Apr. 15, 1961) (Reporters Sohn and Baxter, Harvard Law School). 

34 . td. A State may be put on notice of a special duty to protect an alien if there has been 
violence against him or against groups of aliens or nationals of a particular state ... or il there 
have been thrcMts ol such violence and criminal conduct." tJ. 

35. Sft mfra note 42. 
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little to prevent those acts of surveillance and, indeed, acquiesced in 
them.’'^ 

2. Sovereignty and Police Functions 

In the hypothetical, Tinaria's secret police, THRUSH, engaged in 
covert intelligence collection within the United States by gathering 
information about dissident students through a network of paid stu- 
dent informants. 

Article 2(4) of the United Nations Charter provides that all mem- 
bers “shall refrain in their international relations from the threat or 
use of force against the territorial integrity or political independence 
of any state. This principle was elaborated upon by the General 
Assembly in 1970 in the Declaration of Principles of International 
Law Concerning Friendly Relations and Co-operation Among States, '** 
which provides that “all . . . forms of interference or attempted threats 
against the personality of the State or against its political, economic 
and cultural elements, are in violation of international law.”'"' 

Pursuant to these general precepts, customary international law 
proscribes the exercise of sovereign power within the tetritory of 
another state without its consent.^" Police activities are a function of 
sovereign power. Whether enforcement activities pursued in the ter- 
ritory of another state would necessarily offend the sovereignty of that 
state is unclear. Under the prevailing view all activities related to law 
enforcement would offend the sovereignty of the host state. " A less 
restrictive position would proscribe only activities actually illegal un- 
der the law of the host state. Under this view, assassination or at- 

36. Set supra text accompanying notes 21, 22. 

37. U.N. Charter att. 2, para. 4. 

38. G.A. Res. 2625, 2S U.S. GAOR Supp. (No. 28) at 121. U.N. Doc. A/8028 (1970) 

.39. lit. at 123. 

40. S S. Lotus (Ft. V. Turk.), 1927 P.C.l.j., Set. A., No. 10, at 20 ("the first and foremost 
restriction imposed by international law upon a state is that — failing the existence of a permissive 
rule to the contrary — it may not exercise its power in any form in the territory of another 
state"). Str Akf hum. Juris Jicsion in inttrnatimal Law { 1972-73), 46 Brit. Y.B. Int i. L. 143- 
31. The United States, in a note to the Soviet Embassy in VCashingion. dated August 19, 1948, 
stated that "the United States cannot permit the exercise within the United States of the police 
powet of any foreign government." Note from Under Secretary of State Lovett to the Stiviet 
Embassy at Washington (Aug 19, 1948), nprinitJ in 8 M. Whiteman supra note 32, 384 
(1967). The note was sent in response to the demand of the Soviet Consulate General in New 
York City for the return of a Soviet citizen who sought asylum in the United States For a 
discussion of this incident, see Borchard. Thr Kasrnkma Cast. 42 Am J Int i. L 838 ( 1948) 
For purposes of the "waiver" of sovereign rights it would seem reasonable to view acquiescence 
as consent. 

41. 5<f The Schtxiner Exchange V. McFadden, II US.(7Cranch) 116, 136(1812) In Nevada 
v. Hall, 440 U.S 410, 416-17 (1979). Justice Stevens, writing for the Court, favorably 
included Chief Justice Marshall s Schmnrr F.xihanj(r observation that any exceptions to a state's 
territorial sovereignty must be traced to the state s consent to the exceptions Hall concerned 
the refusal of a California court to recognize Nevada's sovereign immunity claim, a refusal 
Upheld by the C^ourt 


tempted assassination would constitute exercises of police power in 
violation of international legal precepts, whereas simply following 
persons or infiltrating meetings would not. 

a. Surveillance Leading to Sanctions 

Physical surveillance, in and of itself, harms no one and is not 
unique to police activity. In the realm of intelligence operations, 
however, surveillance is infrequently conducted as an end in itself. It 
}. is carried out as a means of harassing or intimidating the subject. 

\ Furthermore, surveillance provides information for use in “countering" 

the subject upon her return to her home state, and for acts of retaliation 
against her relatives."*- Since surveillance in the United States leads 
directly to these acts of violence abroad and restricts the exercise of 
free speech by other nationals of that state living in the United States,"*' 
such surveillance would seem to interfere with the sovereignty of the 
United States. 

b. The Question of Consent 

Police activities conducted in the United States by foreign intelli- 
gence agencies are an offense against United States sovereignty unless 
the United States consents to them. Did the United States in the 
hypothetical described above consent to the performance of police 
functions in its territory by THRUSH.^ Under the hypothetical facts 
the CIA (and to some extent the FBI) and THRUSH were engaged in 
a symbiotic relationship. The consequences of this pattern of cooper- 
ation, under both international and domestic law, depend in part upon 
whether it constitutes an agreement. 

i. Did An International Agreement Exist.^ 

The International Court of Justice has ruled that a state may be 
bound legally in some circumstances without an exchange of express 

42. An Amnesty International report describes Iranian legislation under which Iranians have 
been held upon their return home; 

[T}he Act lor the punishment of persons acting against the security and independence ol 
the state (19.H) provides tor the punishment of persons “forming or belonging to organi- 
zations opposed to the monarchy, or having a collectivist ideidogy' [and those) "acting 
against the constitutional monarchy outside Iran.” Sentences under these articles range from 
three years’ imprisonment to death. A report in Kayhan, Teheran’s largest daily newspaper, 
on 20 August 1975 stated that penalties for some of the above offences were to be increased. 
In practice this would mean chat an Iranian who returned to Iran from abroad could be 
sentenced to life imprisonment, solely lor participation in political activities outside Iran 
. . (Qluite apart from the shortcomings ol the legal system . this legislation is so 

Umsely interpreted that it can be used to punish even the mildest opposition to the regime. 
Amnesty International Briehng, iupra note 5. at 2. 

45 Stt infra text accompanying notes 7 5-76. 
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promises.''^ Accordingly, the State Department will examine this pos- 
sibility when determining what constitutes an agreement. “(A]gency 
level agreements are international agreements .... [T]he fact that 
an agreement is signed by a particular department or agency of the 
United States Government is not determinative. Agencies can and do 
bind the United States Government in international law . . . 

Moreover, rhe so-called “Rush Letter”^^ requires all government agen- 
cies to transmit to the State Department “any agreements of political 
significance . . . and any that involve continuing or substanrial co- 
OfDerarion in the conduct of a particular program or activity 
including the exchange or receipt of information and its treatment.”'*'* 

One may reasonably conclude that the pattern of conduct character- 
izing the relationship between THRUSH and the CIA, under the 
hypothetical, implied an international agreement. 

ii. The Case Act 

Under the hypothetical the CIA did not inform the State Depart- 
ment of any agreement it made with THRUSH. The Case Acf*** 
provides that; 

The Secretary of State shall transmit to the Congress the text of 
any international agreement (including the text of any oral inter- 
national agreement, which agreement shall be reduced to writing) 
other than a treaty, to which the United States is a party as soon 
as practicable after such agreement has entered into force with 
respect to the United States but in no event later than 60 days 
thereafter. 

The parenthetical phrase was added to the Act in 1978.” The Senate 
Foreign Relations Committee explained that the purpose of the amend- 


44. Nuclear Tests (Ausil. v. Fr), 1974 I.t.J. 25.i; Nuclear Tests (N.Z. v. Ft.), 1974 I.C.J. 
457. Sh also Franck. WorJ Mask latu: Thr Decision of the ICJ and the Nuclear Test Casa 69 Am 
J. Int i. L. 612 (1975). 

45. State Department Airgram to All Diplomatic Posts Concerning! Criteria for Deciding 
What Constitutes an International Agreement (March 9, 1976). reprinted m I M. Glennon & 
T. Franck. United States Foreign Relations Law 14 (1980) 

Id. Other criteria are the liitnifuance of the arrangement; requisite specificity, including objective 
criteria for determining enforceability; the necastty for tun or more partia to the arrangement; and 
form. There probably were not, in this instance, any "objective criteria for determining enforce- 
ability," and the customary form— "style, final clauses, signatures, entry into force dates, etc ’— 
clearly was not used On the other hand, "(i)f rhe general content and context reveal an intention 
to enter into a legally binding relationship, the lack of proper form will nor be decisive." Id 

46. Id. 

47. Id., at 559 

48. Id 

49 The Case-Zablocki Act. I U S.C !) I 126 ( 1976 & Supp. Ill 1979). 

50 1 u s e. § 1 126 (1976 & .Supp III 1979) 

51. Pub L. No 95-426. § 708. 92 .Stat 995 (1978). 
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ment was to "require the transmission of intelligence-sharing and 
intelligence liaison agreements, many of which are oral.”” 

If an international agreement were found to exist, the law would 
require that the text be transmitted to Congress. In the hypothetical 
above, no such transmittal occurred. 

iii. Liaison Agreements and Human Rights 

Under international law, the CIA-THRUSH agreement is probably 
invalid. First, precepts of the sort set forth in the 1948 Universal 
Declaration of Human Rights’* are binding on states as part of cus- 
tomary international law.” Acquiescence by the United States govern- 
ment jn THRUSH activities in the United States (activities that led 
to arrest, torture, cruel, inhumane and degrading punishment, and 
prolonged Tinarian detention without charges or trial) would consti- 
tute a violation. If the Universal Declaration of Human Rights is 
viewed as a legal adjunct to the United Nations Charter, and thus as 
a binding treaty obligation,” article 103 of the Charter would void 


52. S. Rei*. No. 842, 95th Conc.., 2d Ses.s (1978), reprinted tn I M. Glennon St T 
Franck, supra note 45. at 177 

Upon passage of the bill by the Senate, the Deputy Director of rhe CIA, Frank Carlucci, 
wrote the Chairman of the Senate Foreign Relations Committee to "express the concerns " of the 
Agency about the provision, Mr Carlucci continued: 

(l)n terms of intelligence equities, the provisions of section 501 of S. 5076 that relate to 
oral agreements could have a serious negative impact on intelligence activities conducted 
pursuant to the Director s authority which may involve, for example, liaison relationships 
with foreign counterparts. This impact could extend not only to the Director's liability to 
protect sensitive intelligence information from disclosure, but to our ability in the first 
instance to maintain certain authorized intelligence relationships, which are dependent on 
the willingness of foretgn entities to deal with us. For these reasons, we would oppose 
inclusion in legislation of the provisions . . . relating to oral agreements. 

Letter from Frank C. Carlucci, Deputy Director of the CIA, to Sen. John Sparkman, Chairman. 
Senate Foreign Relations Committee ( July 7. 1978) reprinted m I M. Glennon & T. Franck, 
supra note 45, at 185-88. 

5 5. Relevant provisions of the Universal Declaration of Human Rights. G A. Res. 2I7A III, 
U.N. Doc. A/810 (1948), include the right to be free from distinction "made on the basis of 
the political, jurisdictional or international status of the country or territory to which a person 
belongs" (art, 2). the right to "life, liberty, and the security of person" (art. 5); the right to 
equality before the law and "without any discrimination to equal protection of the law" (art. 7); 
the right to an effective remedy for 'acts violating the fundamental rights granted . . by the 
constitution or by law’ (art. 8). the right to "protection of the law" against "arbitrary interference 
with privacy, iamily, home, or correspondence" (art. 12); the right to "seek and to enjoy 
in other countries asylum from persecution" (art 14). the right to "hold opinions without 
interference and to seek, receive, and impart information and ideas" (art 19); and the right to 
"freedom of peaceable assembly and asscxriation" (art. 20). 

54 See, e g. . Advisory Opinion on the Legal Consequences for States of the Continued Presence 
of South Africa in Namibia (South West Alrica) Notwithstanding Security Council Resolution 
276, 197 I I.C.J 16 (separate opinion of Judge Ammoun); Montreal Statement of the Assembly 
For Human Rights ( 1968), reprinied in 9J. Int’i Comm JliK No 1, 94. 95 (1968), Declaration 
o( Teheran, Final Act of the International ('.onferente on Human Rights 5. at 4. para 2. U N 
Doc A/CONF 52/41 ( I9(i8); R Lillic H A F Ni wman, Interna itonal Human Rights: 
Prohlems oe 1.AW 7 ( 1979) 

55. .5rf tv/ru notes I 56-60 and accompanying text 
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the ClA-THRUSH agreement.’* Second, the minority view has held 
that fundamental human rights are not only customary law but also 
peremptory norms.” If so, these norms would void any agreement 
which derogated from them.”* Third, for the reasons discussed below, 
the Executive may not have the constitutional authority to enter into 
such an agreement.’'^ International law could invalidate any agreement 
beyond the scope of the Executive’s constitutional authority.*" 

B. Constitutional Law 

In the hypothetical described above, the CIA and the FBI contrib- 
uted significantly to the establishment and maintenance of Tinaria’s 
secret police.*' Whether the President was constitutionally empowered 
to carry out the hypothetical intelligence agreement in question de- 
pends upon which of two alternative modes of analysis is used; either 
(1) by applying a “fixed powers” test in which the foreign relations 
power of the Chief Executive is weighed against the rights of those 
affected by the agreement; or (2) by applying the “fluctuating powers” 
test outlined by Justice Robert Jackson’s concurring opinion in Youngs- 
town Sheet and Steel Co. v. Sawyer *^ (the Steel Seizure Case). 


2010/04/01 : CIA-RDP87M01152R000500620013-0 

a. The Foreign Relations Power of the President 

The courts have seldom ruled up>on the President’s power to conduct 
the foreign relations of the United States. Perhaps the most oft-cited 
opinion concerning the scope of that power is that of the Supreme 
Court in United States v. Curtiss-W right Export Corporation:^'' 

[W]e are here dealing not alone with an authority vested in the 
President by an exertion of legislative power, but with such an 
authority plus the very delicate, plenary, and exclusive power of 
the President as the sole organ of the federal government in the 
field of international relations — a power which does not require 
as a basis for its exercise an act of Congress . . . .*^ 

Moreover, Justice Sutherland asserted that this power “did not depend 
upon the affirmative grants of the Constitution.”*’ Acting pursuant 
to his “inherent” foreign affairs power, the President has entered into 
numerous “sole” executive agreements,** and the Supreme Court has 
upheld his authority to do so.*’ An intelligence liaison agreement 
made by agents of the executive branch would constitute an exercise 
of this inherent power. 


1. The ’’Fixed Powers” Test 

The “fixed powers” test weighs the inherent powers of the President 
against any constitutional limitations on the exercise of those piowers. 


The question then becomes whether that agreement is prohibited 
by the limits placed by the Constitution on the exercise of the foreign 
affairs power. The first amendment guarantees of free expression are 
the most likely restrictions. While first amendment rights in general 
are not absolute, they should provide a counterbalance to the Execu- 
tive’s freedom to enter into international agreements. 

'ii 


56. Article 103 of the charter provides, "In the event of a conAict between the obligations 
of the Members of the United Nations under the present Charter and their obligations under 
any other international agreement, their obligations under the present Charter shall prevail." 

U N. Charter art. 103. 

57 E. Suy, Lt Droit dts traits et Us droits de Ihomnu, Inaugural Lecture of the Eleventh Study 
Session of the International Institute of Human Rights, Strasbourg, France (June 30, 1980). 

58. The Vienna Convention on the Law ofTreaties, art. 53, Exec. L.. 92nd Cong., 1st Sess. 

( 1970). Since an international agreement can be oral as well as written {set supra note 52 and 
accompanying text), there seems little reason to insist that an agreement be in writing for 
purposes of the jm doctrine, but insufficient precedent exists to form any pattern of custom 
and practice. 

59. See generally infra text accompanying notes 150-166. 

(>0 Article 16 of the Vienna Convention on the Law ofTreaties. supra note 58, provides as 
follows: 

1. A state may not invoke the fact that its consent to be bound by a treaty has been 

expressed in violation of a provision of its internal law regarding competence to conclude 1 

treaties as invalidating its consent unless that provision was manifest and concerned a rule 
of Its internal law of fundamental importance. 

2. A violation is manifest if it would be objectively evident to any State conducting itself 
in the mutter in aciordance with normal practice and in g(M>d faith. 

61. Set supra notes 26. 2 3. and accompanying text. 

62. 343 U.S. 579. 635-38 (1952) (Jackson. J.. ccmcurring). 


b. The First Amendment Rights of THRUSH’s "Targets ” 

Resident aliens stand on essentially the same footing as citizens 
under the Bill of Rights,*" and it seems clear that under the hypo- 


63. 299 U.S. 304 (1926) 

64. U. at 319-20. 

65. 299 U.S. at 316-18. 

66. Su fftmally E. Corwin, Th,: Pkksident, Office, a,ni> Powers 3 (4th cd 1957), 
McDougal & Cans, I rtatus and Confrnnonal ixoar/rr A/’rtrmnli Inlmhunyojt/e Instruments uj 
Nationat Policy. 54 Yale L.J. 181 (1945), Conxreiiiaiu/ Otmiyhl of F.xetuint Anreements. Hearings 
on S'. 3475 Before the Subsommillee on Separation of Pourri of the Senate Commuter on the Judiciary. 
92d Con^., 2d Scss. (1972); Conprastonal Ket ini of International Agreements. Hearings Before the 
Subsommillee on International Security and Scientifu Affairs of the House Committee on Inlemalional 
Relations. 94th Conjt , 2nd Sess. (1976). 

67. Dames Ik Moore v. Rc^an, 453 U S. 654 (1981); United States v P.nk, 315 U S 203 
(1942); United States v Belmont, 301 U.S. 324 (1937) 

68. Bridges v. Wixon, 326 U S. 135, 148 (1945); Brid^tcs v Olilornia, 314 U S 252 
(1941); Truax v. Raith, 2 39 U.S 33 (1915), United States v Won^ Quon,. Wonx, 94 F 2d 
8 32 (D. Vt 1899); United States v. Tostanino, 500 F. 2d 267 (2d Cir. 1974). Set generally L 
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chetical THRUSH’s surveillance would have violated their rights to 
free speech and peaceable assembly. 

When trying to vindicate these rights, resident aliens need standing 
to sue. The Supreme Court ruled in Laird v. TatunA^ that plaintiffs, 
subjects of domestic surveillance by the United States Army, lacked 
standing. The Court held that they had not suffered the tequisite 
injury-in-fact. The Court found that plaintiffs had not satisfied the 
“established principle that to entitle a private individual to invoke the 
judicial power to determine the validity of executive or legislative 
action he must show that he has sustained or is immediately in danger 
of sustaining a direct injury as a result of that action . . . Standing 
is not conferred, the Court said, by a claim "that the exercise of . . . 
First Amendment rights is being chilled by the mere existence, with- 
out more, of a governmental investigative and data-gathering activity 
. . . “Allegations of a subjective ‘chill’ are not an adequate sub- 
stitute for a claim of specific present objective harm or a threat of 
specific future harm . . . 

The facts of Laird differ from the hypothetical case of aliens under 
THRUSH surveillance in the United States. In the hypothetical, 
foreign dissidents faced “a threat of specific future harm," namely, 
retaliation by Tinaria upon their return home. Such retaliation was 
based upon information gathered by THRUSH through surveillance 
in the United States. Hence Tinarian dissidents were “in danger of 
sustaining a direct injury as a result of” that surveillance.’’' Unlike 
the army in Laird, the.Tinarian government did more than simply 
gather data, it acted upon that data. 

There is little doubt that THRUSH surveillance in the United 
States had a chilling effect upon the exercise of first amendment rights. 
It is not necessary to establish a nexus between the exercise of protected 
activities and the application of sanctions. The Supreme Court has 
stated that activities protected by the first amendment are vulnerable 
and must be protected from the threat of sanctions almost as much as 
from the actual application of sanctions.” Professor Emerson, discuss- 
ing the “serious first amendment issues " raised by intelligence collec- 


Hknkin. Forkign Akhairs ani> thi: Consthution 2S i~SS (1972); M Whithman, w/tra 
noce }2, at i83 

69 . 408 U.S. 1 (1972) 

70. IJ. at 13 (quoting Ex parte l.cvitt. 302 U.S. 633, 634 (1937)). 

71 . U 

72. U at 10 

73. Id. at 13-14 

74. See iupra note 2. 

75. New Yotk Times v. Sullivan, 376 U S 254, 27 1 ( IVfei) 


tion, has argued that it “should be held a violation of First Amendment 
rights per se."’* 

The rights in question are protected only from the actions of gov- 
ernmental entities. The Bill of Rights does not concern the action of 
private individuals (or foreign states). However, the involvement of 
the United States government in the activities of an alleged wrongdoer 
may constitute state action and otherwise private conduct subject to 
constitutional limitations. 

Courts determine whether state action exists on a case-by-case basis. 
The facts are crucial. There is a need to show some involvement by 
the state or of someone acting under color of its authority. The 
Supreme Court held in United States v. Guesf that state involvement 
need not* be “either exclusive or direct.” The Court stated that “{i]n a 
variety of situations the Court has found state action of a nature 
sufficient to create rights under the Equal Protection Clause even 
though the participation of the State was peripheral, or its action was 
only one of several ccx>perative forces leading to the constitutional 
violation.”’" 

One such case was United States v. Price , in which the Supreme 
Court found that the state action requirement was fulfilled when 
private individuals and state officials participated in “joint activity ’ 
culminating in the murder of three civil rights workers. The Court 
stated; 

Private persons, jointly engaged with state officials in the prohib- 
ited action, are acting “under color” of law for purposes of the 
statute. To act “under color” of law does not require that the 
accused be an officer of the State. It is enough that he is a willful 
participant in joint activity with the State or its agents."" 

Commenting on such cases, the authors of one treatise conclude: ”[i]t 
would appear that any significant encouragement of alleged wrong- 
doers to impair important rights of the aggrieved parties will be 
sufficient. Even though the complained of practice may not have 


76. Reinark& of Proftrsstir Emerson at the First Symposium of the Allard K. Lowenstcin 
International Human Rights latw Pro|cct. Yak- Law Schixsl (April 16-18, 1982Kan tile at 
Harvard International Law journal). See also White v l>ivis, 13 Cal. 2d 757, 773, 5 33 P 2d 
222, 232, 120 Cal. Rptt 94, 104 (1975) (en bant) (holding that polite undertover operations 
on university campus directed at no illegal activity constituted a prtma fane violatitin of first 
amendment rights). 

77. 383 U.S ^45 (1966). 

78. Id. at 756 

79. 383 U.S. 787 1 19661 

80 Id at 794 
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resulted from the encouragement, the actions of the private wrongdoer 
will be subjected to constitutional limitations.”**' 

Analyzing other relevant cases, the authors proceed to discuss sit- 
uations in which state action was found because the alleged wrongdoer 
and the government were involved in a “symbiotic relationship.” It 
would seem that in the hypothetical the CIA and THRUSH entered 
into a symbiotic relationship, in fact, an executive agreement impli- 
cating the United States government and rendering it liable to suit 
by foreign dissidents. 

How do first amendment rights fare against executive agreements 
which would limit their exercise.^ The Court has never upheld an 
international agreement, treaty, or executive agreement whose execu- 
tion it found to impinge upon constitutionally protected activities.**^ 

In Dames and lAoore v. Regan,*'’’ the Court expressly declined to 
address petitioners’ contention that the suspension of claims, if autho- 
rized, would have constituted a taking of property in violation of the 
fifth amendment.**’ For that matter, the Court has never ruled that 
power to conclude executive agreements is inherent in the President, 
but has upheld agreements ancillary to specific plenary powers or 
statutory authority. In United States v. Pink"'* and United States v. 
Belmont,**'' the agreements upheld related to a settlement of claims 
effected not pursuant to a power inhering in the presidency but 
incident to the President s exclusive power of recognition.**^ In Dames 
and Moore,**** the President’s authority flowed not from inherent power 
but from specific**'^and implicit”*’ statutory grants.”' 

Summarizing the case law, Professor Henkin has written that 
“{allthough the First Amendment provides that ’Congress shall make 
no law’ abridging freedom of speech, press, religion, assembly or 
petition, these are equally safe from infringement by treaty. Executive 
agreement or action, or Court order. Neither of the two foreign 


81. J. Nowak, R Rotunda & J. Young, Handbook on Constitutional Law 461 
(1978). 

82 Set infra text accompanying! note 111. 

83. 453 U.S. 654 (1981) 

84. Id. at 688-89. 

85. 315 U.S 203 (1942) 

86. 301 U.S. 324 (1937). 

87. Srr ahn Goldwatcr v. Cartet, 444 U.S. 996, 1006 (1979) (Brennan, J., toncurrinj!). 

88. Dames tSi M(x>rc v Refjan, 453 U S. 654 ( 1981). 

89. U. at 675. 

90. Id. at 680. 

91. "[Tlhe President's action in nullifying the attachments and ordering the transfer o( 
assets." the Court said, "was taken pursuant to specihe congressional authorisation [under the 
International tmergcncy F.tonomic Powers Act, 50 U S (7 SS |7()|. 06 (1976 m Supp III 
1979)1. Id. at 674. 

92 I.. Hlnkin. Mpra note (>8, at 254. 


relations cases recently handed down, in which protected freedoms 
were at issue, contradicts that statement.”' 

In Snepp v. United States f*** the non-disclosure contract at issue was 
found to constitute a waiver of plaintiff 's first amendment rights, thus 
making unnecessary an examination of constitutional issues.”’ Haig v. 
AgeeJ*' on the other hand, appears to suggest that the power of 
Congress and the Executive acting jointly may suffice to override first 
amendment rights when activities abroad "are causing or are likely to 
cause serious damage to the national security or foreign policy of the 
United States.'”’ The Court upheld the statutory authority of the 
Secretary of State to revoke the respondent's passport. A close reading 
of the case, however, reveals that its rule is inapposite. Some courts 
have held that the freedom to travel internationally flows in part from 
the first amendment ”** and is grounded primarily on the due process 
clause,, of the fifth amendment,”” which admits greater governmental 
limitation."**’ As the Court said in Zemel v. Rusk,'"' the fact that a 
“liberty cannot be inhibited without due process of law does not mean 
it can under no circumstances be inhibited. "'*’’ That the Court con- 
tinued to view international travel as a “liberty” flowing principially 
from rhe due prcKess clause is clear from its opinion in Agee: "the 
‘right' of international travel has been considered to be no more than 
an aspect of the liberty’ protected by the Due Process Clause of the 
Fifth Amendment. As such this right,’ the Court has held, can be 
regulated within the bounds of due process.”'**' 

Whatever the source of the “right" to travel internationally, the 
Court has never found that the Executive has no inherent power to 
restrain that right. Chief Justice Warren, writing for the Court in 
Zemel, and Chief Justice Burger, writing for the Court in Agee, each 
reviewed relevant legislation and found that the passport revocations 
in question were authorized by statute. The Court noted in Agee that 


93. Set infra notes 96 and 98. 

94 444 U.S. 507 (1980). 

95. The entire first amendment issue is relegated to a footnote. Id. at 509 n.3 For a critique 
of the Court's anemic reasoning, see Franck & Eisen, Ba/aminK Nalninal Seinrity and Free Sfieeih. 
14 N.Y.U J. INT'L L. At Pol. 339 (1982). 

96. 453 U.S. 280 (1981). 

97. Id. at 282. 

98 In Aptheker v. Secretary ol State, 378 U S 500, 516-17 (1964), the C.ourt regarded 
freedom ot travel as (ailing w'lthin the liberty guaranteed by the due prtKess clause, but also as 
"a constitutional liberty closely related to rights ol free speech and association. " 

99. N. Diksi .n, P. BtNDLK. A B Nluhokni:, 1 Emlkson. Habh* He IX>ksi;n s Politk al 
AND Civil Rights in the United States 894-95 (4ih ed. 1976) 

100. No person shall be deprived of lile, liberty, or property, without due priKess of 

law U.S Const amend V 

101- 381 U.S I ( I9(v»), 

102. /./. at 1 I 

103. I53U.S 2811, 307 ( 198 I ) (cpioting (iaiilano V Aznavorian, 4 39 U S. DO. |76(I')T8 ii 
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it had “no occasion in this case to determine the scope of the very 
delicate, plenary and exclusive power of the President as the sole organ 
of the federal government in the field of international relations. 

Similarly, Justice Douglas in Kent v. Dulles"^"' expressly “did not reach 
the question of constitutionality”'"* but instead found that Congress 
had not authorized revocation under the circumstances of that case. 

One remaining passport case, Aptheker v. Secretary of State, also “ 
overturned the Executive s revocation because of an absence of statutory 
authorization. 

The Supreme Court s refusal to subordinate first amendment guar- 
antees to the President s foreign affairs power is sensible. Restraints 
on free expression undermine governmental legitimacy because they 
make governmental policy less reflective of the popular will. In an era 
when the “marketplace of ideas” is increasingly electronic, this is 
particularly true of inhibitions affecting public assembly. Professor 
Emerson has stated: 

The public assembly, in whatever form, is an indispensable feature 
of our system of freedom of expression because it does not depend 
upon the mass media of communication, which are controlled by 
the Establishment .... [It] brings the speaker face to face with 
his audience; it provides a dramatic setting in which to commu- 
nicate an idea .... [It] is a cornerstone of the democratic 
process."" 

For reasons such as these the Court has declined to diminish first 
amendment protections when confronted by claims of presidential 
foreign affairs power. Prior restraints of speech were forcefully con- 
demned in the one case in which the Supreme Court faced the issue 
squarely in a foreign relations context, N«c York Times Co. v. United 
States.'" 

Such is the process, pursuant to a "fixed powers" mode of analysis, 
of assessing the validity of executive action under specific facts. The 
textual grant of power is identified, limitations (if any) found in the 


104. 454 U.S. at 2H9 n.l7 (quotinj? Unitrd States v. Curttss-Wnght Export Corp. . 299 
U S 404, 420 (1946)) 

105. 457 U.S. I16(I95H) 

106 U 

107. U at 12K. 

lOK. 478 U.S 500 (1964) 

109 The Court held § 6 of the Subversive Activities Control Act of 1950. 50 U S.C S 785 
( 1976). unconstitutional on its face, because it was overbroad and thus violated due prtx.ess. tU. 
at 505. 

1 10 Emerson, //» Kif,hi tn Pni,,/ . in Thi Ric.hts t)i- Ami kii ans 208-09 (N. Uorsen cd 
1970). 

Ill 104 U.S 71 4 ( 1971) 
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Constitution are applied, the resulting scopfe is determined through 
reference to judicial pronouncements and applied to the facts, and a 
conclusion is drawn. While the “fixed” analytical framework has the 
advantage of predictability, its weakness is that it accords statutory 
approval or disapproval an uncertain role; it assumes, within a given 
factual context, an unvarying reach of executive constitutional au- 
thority regardless of congressional enactments. Would the “sole organ” 
formula of Curtiss-Wright, for example, apply irrespective of action 
j taken by Congress/ 

i 

' c. Application to the CIA-THRUSH Agreement 

In the hypothetical described above, the CIA’s symbiotic relation- 
ship with THRUSH would permit, if not encourage, the Tinarian 
secret police to violate the first amendment rights of Tinarian nationals 
and sdme United States citizens. Simply stated, the issue is whether 
the foreign relations power of the president should prevail over the 
rights guaranteed under the first amendment. 

First, the symbiotic relationship between the CIA and THRUSH is 
sufficient to establish state action. Further, the foreign dissidents in 
the United States did face”a threat of specific future harm. " They were 
in danger of being “countered” upon their return home (or in the 
United States) as a direct result of surveillance in the United States. 
The resident aliens therefore have standing to seek the protection of 
the courts against unconstitutional executive action. One may reason- 
ably conclude that in light of the present posture of the Supreme 
^ 2 ^ Court, the rights of resident aliens should prevail. 

2. The “Fluctuating Powers” Test 
a. Jackson's Steel Seizure analysis 

Justice Jackson wrote that government under the Constitution does 
not and cannot "conform to judicial definitions of the power of any of 
its branches based on isolated clauses or even single Articles torn from 
context.""-’ "Presidential powers are not fixed but fluctuate 
A situation involving the assertion of presidential power, he theorized, 
thus falls into one of three categories: 

1- When the President acts pursuant to an express or implied 
>' authorization of Congress, his authority is at its maximum .... 

2. When the President acts in absence of either a Congressional 


Yiiun^stiiwn Sheet A: Tutx- I 
Id. 


U.S. 57V, 645 (1952 
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grant or denial of authority, he can only rely upon his own 
independent powers, but there is a zone of twilight in which he 
and Congress may have concurrent authority .... 

3. When the President takes measures incompatible with the 
expressed or implied will of Congress, his power is at its lowest 
ebb . . . 

The fluctuating powers analysis is not without flaws. It is, as Justice 
Jackson acknowledged, “somewhat over-simplified.""’ Moreover, Jus- 
tice Rehnquist is doubtless correct in the observation that “executive 
action in any particular instance falls, not neatly into one of three 
pigeonholes, but rather at some point along a spectrum.”"'’ 

More important, the anilysis does not avoid the principal weakness 
of the “fixed powers” approach: the “fluctuating powers” analysis re- 
quires an assignment of value to the executive jxiwer at issue, and 
another assignment of value to whatever legislative power that was 
exercised. The threshold question in each of the three categories 
necessarily remains the scope of the President’s “own indepiendent 
powers.”'" 

A final defect in Jackson's analysis is that, while its structure does 
take account of statutory provisions that may affect executive power, 
at no stage does it provide for the consideration of constitutional 
provisions affecting the President's power, those specifically set forth 
in the Bill of Rights. While the fluctuating powers analysis provides 
a useful tool for weighing assertions of executive power against those 
of the legislative branch, its practical utility is limited when the 
situation is further complicated by express constitutional limitations. 

One is not altogether convinced, therefore, by Justice Rehnquist’s 
assertion that the Jackson approach “brings together as much combi- 
nation of analysis and common sense as there is in this area.”"" 
Nonetheless, its tripartite framework is helpful in considering congres- 
sional intent with respect to issues such as the CIA-THRUSH arrange- 
ment found in the hypothetical. 
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b. Congressional Will 

inannllrw^^ category"'^ is 
napplicable since Congress has not left the field open. Whil7 disa- 

taken, there seems little ground for arguing that a failure by Congress 
o legislate has "invited”- independent presidential action Tlie fob 
low.ng review of congressional statutes indicates that Congress has not 
remained silent. Several treaties which have been the^ subject of 
eLminT by the Senate, are also 

of ISy'm r‘" ^he National Security Act 

f I enacted three statutes requiring the registra- 

h^f. rh " operating in the United States.'-’^ Congress 

foT the d" ' r T' civil liability 

?he J sr 'he United States 

atutes reveal the will of Congress with respect to CIA liaisons 

Tn'l uTed'S^”“ of’-'- 

I. Criminal Liability Under 18 U.S.C. 242 
Section 242 of title 18, United States Code, provides: 

Whoever, under color of any law willfully subjects any inhabitant 
any State, Territory or District to the deprivation of any rights 
privileges, or immunities secured or protected by the ConJtitmion 
or of the United States shall be fined not more than “$1,000 
mprisoned not more than one year, or both . . . . 

^ction 242 protects the rights of resident aliens because its coverage 

is uTc ^-over, no doubt ex^stl Z 

» U.S.C. § 242 applies to actions of federal officials. Unlike one of 
us civil analogues, 42 U.S.C. § 1983, section 242 is not confin^ to 


114. W. ar 635-^8. 
in. 343 U.S. at 635. 

116. Damrs & Moore v. Regan, 453 U S 654, 669 (1981). 

1 17. 343 U.S. at 637. In the dispute between the Senate Foreign Relations Committee and 
the Justice Department in 1979 concerning the treaty termination issue, the question of 
application the Huctuating powers test involved essentially the scope ol presidential power. 
Set S Rep. No. 7. 96rh Cong., 1st Sess. 19 (1979); S Rep No. 119. 96th Cong.. 1st Sess. 
6 (1979); cf. letter from Larry A. Hammond. Deputy Assistant Attorney General, Office of 
Legal Counsel, to Frank Church. Chairman. Senate Foreign Relations Committee (undated). 
reprinted tn Treaty Termination: Heann^t on S Ke\. /5 Before the Senate Comm, on Foretj^n Relations. 
96th Cong . 1st Sess (1979) 

1 18. 45 3 U.S. at 661 


i" 

t 

A' 


120. In his concurrinj; opinion. Justice Jackson wrote 

T ««nt or denial of authority 

con^tessi^a, .ertia. indifference ^ c,:!:;::':::; 

thcorironir^""'” 


122. 22 U..S.(.. S!) f, I 1-21 
12 V 18 U .S.C , i) 212 (1976). 
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acts performed under color of state law, and private persons acting in 
concert with federal ofhcials are deemed to act under color of law. 

As discussed above, it is clear that aliens residing in the United 
States are entitled to basic constitutional protection. The use of the 
phrase ••inhabitant" in section 242, rather than the more restrictive 
term “citizen " used in section 241, coupled with the Supreme Court s 
recognition that resident aliens are entitled to constitutional protection 
to render section 242 applicable to actions by federal officials who 
violate an alien's first amendment rights. S ->49 • 

A more serious obstacle to the application of 18 U.S.C. 9 242 is 
the requirement that the defendant acted willfully. In Screws v. Umted 
States, the Supreme Court ruled that to sustain a conviction under 
section 242, the prosecution must prove that the defendant intention- 
ally acted to deprive the victim of a constitutional right. To act 
“willfully,” the Court held in Screws, is to act “in open defiance or in 
reckless disregard of a constitutional requirement which has been made 
specific and definite.”'^’ 

In the cases following Screws, however, some uncertainty has arisen 
as to whether the -intent” requirement under section 241 is subjective 
or objective. A minority of courts have ruled that a defendant in a 
section 24 1 prosecution must subjectively intend to violate his victim s 
rights The majority of courts have recognized, however, that a 
defendant may be presumed to intend the probable and foreseeable 
consequences of his actions.'^'' Most courts have ruled that the inten- 
tional commission of aq act which a defendant knows or should know 
is violative of a victim's constitutional rights will provide the b^ is 
for a section 241 prosecution. They have further declined to hold that 
a defendant s good faith belief in the legality of the action constitutes 
E defense * 

Under the hypothetical, CIA officials who trained THRUSH agents 
and were on notice that THRUSH was likely to use its newly acquired 
skills in violation of United States law exposed themselves to liability 
as facilitators under section 242.'’' Knowledge by the target of un- 
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124 Unitea Stat« v. Gu«t, 483 U S. 74S (1%6); United Sutes v. Price, }84 U S. 787 
( 1966) Set m/era text atconipanyin>> note 122. 

12V Str /*/»■</ note 68 
126. 224 U S. 91 (194S) 

128 Set ex United States v. Shaler, 484 F. Supp. 496 (N.D. Ohio 1974). 

129 S«. e.y.. Koehler v United States. 189 F.2d 711 (4th Cit. 1941). 

MO 5«. t.x.. United States v. Bather. 446 F.2d 940 (D C Cit. 1976). United Sta^s v 
Khrhthman, 446 F 2d 910 (D.C Cir. 1976); United States v Stokes, 406 F..d 771 (4th t.ir. 

The IXpattment »( Justite has never been enthusiastic about proceeding criminally 


against Icderal violators ol these statutes. 


the case of clear-cut violations An interde- 


lawtul government activity is not a precondition to a section 242 
conviction."'^ Section 242 would also impose liability on THRUSH 
agents. 

ii. Civil Liability Under 42 U.S.C. 1985(3) 

Section 1985(3) of title 42, United States Code, provides; 

If two or more persons in any State or Territory conspire or go in 
disguise on the highway or on the premises of another, for the 
purpose of depriving, either directly or indirectly, any person or 
class of persons of the equal protection of the laws . . . {and} in 
any case of conspiracy set forth in this section, if one or more 
pers()ns engaged therein do, or cause to be done, any act in 
furtherance of the object of such conspiracy, whereby another is 
injured in his person or property, or deprived of having and 
‘- exercising any right or privilege as a citizen of the United States, 
the party so injured or deprived may have an action for the 
recovery of damages . . . 

Enacted in 187 1, this statute provides a cause of action against activity 
which interferes with fourteenth amendment rights. Traditional tort 
liability standards apply.'" A defendant is liable for the natural and 
probable consequences of his actions.'" Proof is required by a prepon- 
derance of the evidence rather than proof beyond a reasonable doubt. ' ''' 
The Supreme Court has held that section 1985(3) requires a “class- 

partmencal commitfec appointed by Attorney General Saxbe in January, 1974 to look at 
COINTELPRO activities reached the following conclusion: 

While as a matter of pure legal theory it is arguable that these programs resulted in Section 
241 violations, it is the view of the committee that any decision as to whether prosecution 
should be undertaken must also take into account several other important factors which 
bear upon the events in question. These factors are: hrst, the historical context in which 
the programs were conceived and executed by the Burrau in response to public and even 
Congressional demands for action to neutralize the self-proclaimed revolutionary aims and 
violence-prone activities of extremist groups which posed a threat to the peace and tran- 
quility of our cities in the mid and late sixties, secofKl, the fact that each of the COIN- 
TELPRO programs was personally approved and supported by the late Director ol the FBI. 
and third, the fact that the interferences with First Amendment rights resulting from 
individual implemented program actions were insubstantial. Under these circumstances, it 
IS the view ol the committee that the opening ol a criminal investigation of these matters 
IS not warranted. 

Ri;W3KT of 1 Ht SuBt.OMM. ON SfX-RF( Y AND Dl.st.LOSUKF . Supplementary IViailed Staff Kejxirr 
on Intelligence Activities and the Rights of Americans, Bcxik III. j»/ra note 179, at 74. 

H2 United States v. Liddy. ^42 F.2d 76 (D C. Cir 1976). 

42. U.S.C. § 19HMi)(iy76). 

1S4. City of New|x)rr v. Fact Concerts, Inc., 4^^ U S. 247, 2^H ( t9S2); Owen v. City of 
IndcpenclerKc, W U S. 662, 6^5 {1980); Carey v. Piphus, 4i5 U S. 247. 257 -S9 (1978); 
Irnbler v Pachtman, 124 U S. 40<;. 4I7 (1976) 

M5 Monroe V Pai»e. -165 U S. 167. 187(196!) 

156, C».imble v. University ol Mmnesiita. 6.i9 F.2d t52. *5 5 (8rh (.ir 1981). 
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based, invidiously discriminatory animus” 
have found “victim classes" in many groups analogous to that of foreign 
student dissidents. These include supp)orters of a given candidate,'^** 
environmentalists,”'^ striking teachers,”" student members of a polit- 
ical organization,”' and dissenting union members.”^ 

iii. The Alien Tort Claims Act 

Section 1350 of title 28, United States Code, confers original 
jurisdiction on the federal district courts over “any civil action by an 
alien for a tort only, committed in violation of the law of nations or 
a treaty of the United States.”''” The Alien Tort Claims Act (the 
“Act”) removes the diversity bar operating against emigres by allowing 
them to sue alien defendants. Although the courts have construed the 
Act s reference to the “law of nations" as requiring a finding of some 
impact on United States foreign relations,''*'' the Act appears to open 
the doors of the federal courts to private actions challenging violations 
of rights recognized by international law. ”’ Jurisdiction under section 
1350 would extend to violations of the sort discussed above. 


\M. Griffin v. Breclcenridgc, 403 U.S. 88, 102 (1971). 

138. Cameron v. Brock. 473 F.2d 608 (6th Cir. 1973); Richardson v. Miller. 446 F.2d 1247 
(3d Cir. 1971). 

1.39. Westberry v. Gilman Paper Co., 507 F.2d 206 (5th Cir. 1975), vacated ai moot, 507 

F. 2d 215 (5th Cir. 1975). 

140. Bradley v. Clegg. 403 F. Supp. 850 (E.D. Wis. 1975). 

141. Brown v. Villanova Uniy., 378 F. Supp. 342 (E.D. Pa. 1974). 

142. Local No. 1, International Brotherhood of Teamsters v. International Brotherhood of 
Teamsters, 419 F. Supp. 263 (E.D. Pa. 1976). 

It is worth noting that civil remedies could also include a Bivens cause of action. The claim 
takes its name from Bivens v. Six Unknown Federal Narcotics Agents, 403 U.S. 388 (1971), 
in which the Court upheld an action for damages for an invasion of constitutionally protected 
rights even though the Congress had not expressly authorized a particular remedy. Bivem itself 
involved an action for damages arising under the fourth amendment, and it was not immediately 
clear whether actions based upon other constitutional provisions would also be recognized by 
the Court. In Davis v. Passman. 442 U.S. 228 (1979), and Carlson v. Green, 446 U.S. 14 
( 1980), however, the Court appeared to hold that most if not all of the Constitution s substantive 
provisions will support a private action for damages. But unlike section 242, a Bivens action 
apparently will be subject to good faith defenses Burz v. Economou. 438 U.S 478 (1978); 

G. M. Leasing Co. v. United States, 629 U.S. 338 (1977). 

143 The Alien Tort Claims Act, 28 U.S.C. § 1350 (1976). 

144 Set, e.j(. , Valange v. Metropolitan Life Ins Co.. 259 F Supp. 324. 338 (FM) pa 
1966) 

145 In Filarriga v Pena-lrala, 630 F.2d 876 (2d Cir 1980), a United Stares Di.srnct Court 
was found to have validly exercised subject matter jurisdiction in an action under section 1350 
between two Paraguayan nationals for wrongful death by torture contrary to international law. 

Blum & Steinhardt, Federal Jurisdiction (hrr International Human Rights Claims: The Alien Tort 
Claims Act After Filartijia r. Pena-lrala, 22 Harv. Int i.. L.J 53 (1981); Conn, The Alien Tort 
Statute: International Imu as the Rule of Decision, 49 F()RI>Ham L. Rb V 874 (198!) 

146 See supra text acLompanying notes 143-45. 

As to the }x>ssibility that a defense of sovereign immunity might be raised either by the 
United Stares or by a private party tiefendanr, the Foreign Sovereign Immunities Act provides 
that 


Treaties of friendship, commerce, and navigation exist with a num- 
ber of foreign states. These agreements often guarantee that nation- 
als of each state, “individually or through associations . . . have the 
right to gather and transmit information” in the other state and “to 
communicate with other persons inside and outside such territories.””" 
Commonly, nationals of one state must “receive the most constant 
protection and security” within the territory of the other, and these 
treaties further prohibit each state from applying unreasonable or 
discriminatory measures that would impair the acquired rights and 
interests.'’" 

Although some treaties do not “imply any right to engage in 
political afctivities, that prohibition seems to apply to electoral 
conduct, such as participation in political campaigns, and not to 
actijjjities involving modes of expression guaranteed by the previous 


a foreign state shall nor be immune from the jurisdiction of the courts of the United States 
or of the Scares in any case ... in which money damages are sought against a foreign state 
for personal injury or death, or damage to or loss of property, occurring in the United 
States and caused by the tortious act or ommission of that foreign state or of any official 
or employee of that foreign state while acting within the scope of his office or employment 
28 U.S.C. § 1605(aX5) (1976). The Act was construed in 1980 as providinj; no immunity to 
the Government of Chile in a wrongful death action brought by the widow and widower of 
Orlando Letelier and Ronni Mofhtt. Letelier v. Republic of Chile, 4H« F. Supp. 665 (D.D.C. 
1980). 

147. Sa, i./;.. Treaty of Friendship, Establishment and Navigation. Feb. 25. 1962. United 
States-Luxembourg, 14 U.S.T. 251, T.I.A.S. No. 5.506; Treaty of Friendship. Establishment 
and Navigation, Feb. 21, 1961, United States-Bcigium, 14 U.S.T. 1284. T.I.A.S. No. 5452; 
Treaty of Friendship, Commerce and Navigation, Mar. 27, 1956. United States-Nethcrlands, 
8 U.S.T. 2043, T.I.A.S. No. 3942; Treaty of Amity, Economic Relations, and Consular Rights, 
Aug. 15. 1955, United States-Iran, 8 U.S.T, 899. T.I.A.S. No. 5855; Treaty of Friendship, 
Commerce and Navigation, Apr. 2, 1953. United States-Japan , 4 U.S.T. 2063. TEA S. No. 
2863; Treaty of Friendship. Commerce and Navigation. Aug. 25. 1951. United States-lsrael. 
5 U.S.T. 550. T.I.A.S. No. 2948. 

148. Iran, art. II, para. 2, 8 U.S.T. 899, T.I.A.S. No. 5855. Nearly identical language is 
found in United States treaties with Luxembourg, art. II. para. 4. 14 U.S.T. 251. T.I.A.S. 
No. 5506; Belgium, art. II, para. 4. 14 U.S.T. 1284, T.I.A.S. No. 5452; Netherlands, art 
II, para. 5. 8 U.S.T. 2045, T.I.A.S. No. 5942; Japan, art. I. para. 2 , 4 U.S.T. 2065. T.I.A.S. 
No. 2865; and Israel, art. II, para. 2. 5 U.S T. 550, TEAS. No 2948. 

149. Japan, art. 11, para 1, 4 U.S.T. 2065. T.I.A.S. No. 2865. Likewise, similar provisions 

are stated in United States treaties with Luxembourg, art. III. para I. 14 U.S.T. 25 1, T EA S. 
No. 5506; Belgium, art. Ill, para I, 14 U.S.T 1284, T EA S No 54 52; Netherlands, art 
VI, para. I, 8 U.S.T. 2045, T EA S No. 5942; Iran. art. II, para i, 8 U S T 899. T I A S 
No. 5855; and Israel, art. III. para I, 5 U.S.T. 550. T EA S No 2948 

150. Luxembourg, art. IV. para. 2, 14 LES T 251. T I A S No 5506 Again, comparable 

guarantees arc part of United States treaties with Belgium, art IV, para 2. I U S.T 1284, 
t ea s. No. 5452. Netherlands an. VI, para. 5. 8 U S T 2015, TEAS No 5942. Iran, 

art IV, para. 1. 8 U S.T. 899. T EA S. No. 585 5; Japan, art V, para. i. I U.S T 2065, 

TEA S. No. 2865; and Israel, art 111, para. 4. 5 U.S.T. 550. T EA S. No 2918 

151. Belgium, art, VI, para 7 . Ej U.S T 1284, T EA S No 5.|52. Simii.irly, these tights 
also arc not accordeil in United States treaties with Luxemlxturg, art VI. p.oa i. 1 l U.,S.T 
251, TEA S. No 5506; Iran, art XX. para. 2. 8 U ST 899, E I A S No 5,85 5; ami lsr.iel. 
art. VUE para 5. 5. U S E 550, T I A S. No. 2918 
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provisions. The first amendment would piu^^c'tuifi^iPi? 4 ?i^MPs*^X?tn^ 
rights that are coextensive with free speech and association. The 
violation of these rights would also lead to breaches of the treaties. 
The Alien Tort Claims Act would also afford a remedy to foreign 
nationals if the violation of their rights was tortious. 

V. The United Nations Charter » 

The United Nations Charter contains a number of provisions relat- 
ing to human rights. Article 1 of the United Nations Charter was 
intended to provide international co-operation in solving international 
problems of an economic, social, cultural, or humanitarian character, 
and in promoting and encouraging respect for human rights and for 
fundamental freedoms for all without distinction as to race, sex, 
language, or religion.””' Article 55 provides that the United Nations 
shall promote “universal respect for, and observance of, human rights 
and fundamental freedoms for all without distinction as to race, sex, 
language, or religion. ””' All members of the United Nations commit 
themselves, moreover, to “fulfill in good faith the obligations assumed 
by them in accordance with the present charter."”' 


152. Sit sii/>ra notes 14.5-46 and accompanying; text. 

Subject matter jurisdiction has been granted sparingly under the Alien Tort Claims Act, 28 
U.S.C. § 1.550(1976). and typically only those cases deciding a violation of the "law of nations" 
may be heard. Traditionally, the phrase "in violation of the law of nations" has been construed 
to mean a violation by one or more individuals of those standards, rules or customs (a) affecting 
the relationship between stgtes or between an individual and a foreign state, and (b) used by 
those states for their comiAon good and/or in dealing inter se." Lopes v. Reederei Richard 
Schroder, 225 F. Supp. 292. 297 (E.D. Pa. 1965) (footnote omitted). The argument that certain 
"universally recognized" torts qualify under the jurisdictional lequirement of section 1550 is 
usually unsuccessful. Cohen v. Hartman, 654 F.2d 518(5thCir. 198 1) (conversion of property); 
IIT V. Vencap. Ltd., 519 F.2d 1001 (2d Cir. 1975) (stealing); Abiodun v. Martin Oil Service, 
Inc,, 475 F.2d 142 (7th Cir.), cert. Jtnied, 4 14 U S. 866 ( 1975) (fraud); Trans-Continental Inv. 
Corp. V. Bank of the Oimmonwealth, 500 F, Supp. 565 (C.D. Cal. 1980) (fraud). But ler 
Filartiga v. Pena-lrala. 650 F.2d 876 (2d Cir. 1980) (section 1550 jurisdiction found in an 
action between two Paraguayan nationals for wrongful death by torture contrary to international 
law); Nguyen Da Yen v. Kissinger, 528 F.2d 1 194 (5th Cir. 1975) (although not relied on by 
the court, unlawful removal of Vietnamese children by an INS "babylift" might &II under 
section 1550 jurisdiction); Abdul-Rahman Omar Adra v. Clift, 195 F. Supp. 857 (D. Md. 
1961) (smuggling a Lebanese child into the United States on an Iraqi passport for the purpose 
of avoiding a Lebanese child custody law amounted to a tort and action was cognizable under 
section 1550). 

However, even it, as in I ram-Cimlinenlal. a district court conditioned irs grant of jurisdiction 
on a requirement that the controversy implicate a treaty, those foreign tutionals covered by a 
treaty of friendship, commerce, and navigation ought at least be able to meet the |urisdittional 
requirement of the federal court. 

155. U.N. Charthk, art. 1, [sara 5. 

154. Id., an 55(t). 

155. Id.. in 2, para 2. irr.eji;., Wright, Snlinnal Cnurtc and Humcin Ki/thli— the Fm/h Cate, 
45 Am. J l.NT L 1.. 62, 7 5 (1951), H Lai: 1 1 kpach i , Intkhnationai Law ani> Hi.man 
Ric.hts 147-49 (1950); P Ji ssop. A MtiDi k.n I.aw ok Nations — An Inthoiht.tion 91 
(1948) This IS. in any event, the prevailing scholarly opinion, and it now is the interpretation 
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states which are parties to the Charter have undertaken legal obli- 
gations with respect to human rights. The scope of those obligations, 
and specifically, the extent to which they correspond to provisions of 
the Universal Declaration of Human Rights,”* is less clear. However, 
the IDeclaration appears to comprise not only a part of customary 
international law,”' but also an authoritative interpretation of the 
Charter’s human rights provisions. Indeed, the non-governmental As- 
sembly for Human Rights declared in 1968, in the Montreal State- 
ment, that the Universal Declaration “defines in important detail the 
1 "human rights and fundamental freedoms’ which Members of the 

V United Nations have in the Charter bound themselves to respect and 

protect."”" Later that year, in Teheran, the International Conference 
on Hum^n Rights (sponsored by the United Nations) stated that the 
Declaration "constitutes an obligation for members of the international 
conpmunity.””’ 

linder United States law, if the Declaration of Human Rights is 
viewed as a binding interpretation of treaty obligations undertaken in 
the United Nations Charter, courts may use it to inform their judg- 
ment concerning questions of applicable law. For purposes of de- 
termining Congress’s will, it is clear that one should consider the 
Declaration in conjunction with the human rights provisions of the 
Charter. These provisions provide a moral standard by which to con- 
demn the activities carried out in the hypothetical by THRUSH with 
CIA acquiescence. 

vi. The International Covenant on Civil and Political Rights 

■ Numerous provisions of the International Covenant on Civil and 

Political Rights (hereinafter the “Covenant”) which entered into 
force on March 23, 1976, relate to the conduct set forth above.'*' 


accorded the above provisions by the International Court of Justice. Advisory Opinion on the 
Continued Presence of South Africa in Namibia, 1971 I.C.J. 16(1971). 

156. See supra note 55 

157. Id. 

158. Montreal Statement of the Assembly for Human Rights, March 22-77. 1968 in 9 J. 
iNT L. Commission Jurists 94, 94-95 (1968) 

159. Proclamation of Teheran, 25 U.N. GAOR, U.N. Doc. A/Conf. 52/41 (1968) 

160. Rodriquez- Fernandez v. Wilkinson, 654 F.2d 1582, I 588 ( lOth Cir 1981); Filartia v 
Pena-lrala, 650 F.2d 876. 881-85 (2d Or. 1980) 

161. International Covenant on Civil and Political Rights. G.A, Res. 22(K), 21 U.N GAOR 
Supp. (No. 16) at 52. U.N Doc. A/6516 (1967) 

162. These include the right not to be "subjected to arbitrary or unlawful interference with 

. . . privacy, family, home or correspondence " (art. 17); the right "to hold opinions 
without interlerence . . . the right to freedom of expression [which) shall include freedom to 
seek, receive .ind impart information and ideas of all kinds ."(art. 19); the right of "peacetul 
assembly" (art 21), and the right "to freedom ol asstxTatiun with others (art 22). Id 

at 52-5 5 
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While the United States has not ratified the Covenant, it became a 
signatory on October 5, 1977. International law requires that a sig- 
natory state refrain from acts which would defeat the object and 
purpose of a treaty. Under the hypothetical. United States support 
of and acquiescence in THRUSH”s activities in the United States 
would defeat the purpose of the Covenant. 

c. Application to CIA-THRUSH Agreement 

The foregoing has reviewed the actions taken by Congress to express 
its will. The CIA’s support of THRUSH in its activities in the United 
States, as found in the hypothetical, is clearly incompatible with that 
will. The hypothetical CIA-THRUSH relationship would be legal 
only if it disabled “Congress from acting upon the subject.”"^ “Pres- 
idential claims to a power at once so conclusive and preclusive must 
be scrutinized {under Jackson’s analysis] with caution, for what is at 
stake is the equilibrium of our constitutional system.”'*’ The “appro- 
priate conclusion,” stated by Professor Corwin in analyzing the Steel 
Seizure Case, applies here as well: Congress having entered the field its 
ascertainable intention supplies the law of the case. 

III. TOWARDS A SOLUTION 

However clear Congress’s intent, that intent has not been carried 
out. From January 1, 1970, to January 1, 1979, according to the 
Justice Department, not a single registration took place under 50 
U.S.C. § 85 1, nor did the Justice Department ever bring a prosecution 
under that section. No prosecution was commenced under 18 U.S.C. 
§ 95 1 (eight notifications were filed under that provision during that 
period) except to reinforce espionage cases. 

A . Reasons For the Non-Enforcement of Existing Statutes 

Enforcement of the registration statutes has failed to occur for a 
number of reasons. The statutes are overbroad, the Executive lacks 

16^. Arride 18. Vienna Convention on the Law of Treaties, suftra note 58. 

164. Justice Jackson wrote: 

When the President takes measures incompatible with the expressed or implied will ol 
Congress, his power is at its lowest ebb. for then he can rely upon his own constitutional 
powers minus any constitutional powers of Con^jress over the matter. Courts can sustain 
exclusive presidential control in such a case only by disabling the Congress from acting 
upon the sub)ect. Presidential claim to a power at once so conclusive and preclusive must 
be scrutinized with caution, for what is at stake is the equilibrium established by our 
constitution 

Youngstown Sheet & Tube Co. v. Sawyer. U S. 579, 6^7-58 (Jackson. J.. concurring). 

165 U. 

166. Corwin, f hr Steel Seizure Case. A JuJhtal Rrttk Wtlhiul Strau . 5S(;(>I.l'M L Rhv 5V 
6 4-66(195^) 


the will to enforce them, and they are subject to two alternative 
problems of proof: either (1) they require that the foreign agents report 
themselves {which is unlikely); or (2) the evidence necessary to estab- 
lish the existence and operation of foreign intelligence agents is apt 
to come from human intelligence sources protected by the Executive 
for reasons of national security. 

B. Difficulties With the Intentional Tort Remedy 

The proof problem is, in addition, the principal weakness in the 
proposal for an “international tort of emigre repression.”'*’ Proof of 
an agency relationship, a nexus between the foreign intelligence service 
and the individual wrongdoer, is necessarily an element of the tort: 
“[the] delict occurs when the political emigre is threatened with or 
suffers damage to himself or femily caused by the activities in the 
United States of foreign agents, particularly when perpetrated to stifle 
expression of political views.”'*** 

1 . The Proof Problem 

Victims of threatening telephone calls, muggings, and hit-and-run 
accidents are seldom able to identify their assailants. Often, in fact, 
the targets do not even realize they are targets. This is particularly 
true where intelligence techniques such as infiltration and surveillance 
are employed, but it also is true of more direct invasions. As a result 
of this lack of awareness on the part of victims, it is not surprising 
that the National Association of Foreign Student Advisers could con- 
duct a study concluding that no such activity was evident on college 
campuses. '*’’ 

Assuming that her rights were violated, the emigre confronts the 
virtually insurmountable problem of establishing a relationship be- 
tween the assailant and a foreign intelligence agency. Few agents or 
foreign states would volunteer evidence of such a relationship. In 
addition, various immunities would preclude its compulsion. For- 


167 Garvey. Rtfnssion of iht Potilital Empm-Tht UnttnifroiiiiJ lo Imnnatioiml Lau : /\ Proposal 
for Rrmrdy. 90 Yale LJ. 78 (1980) 

168 U. a( 106. 

169. Thoujjh reports have been reieived for years," its inquiry concluded, "to date no 
university has been able to conclusively prove the existence of (a surveillance system to keep 
tabs on its students) .... (Wlhether for detcrmininj! institutional policy or for advising 
complaining parties on available legal recourse, the chief problem facing foreign student advisers 
in this area is that almost no real evidence of spying or student harrassment is available for 
submission either in prosecution, or in defense ot an accessing party who might be challenged 
in a libel suit NAFSA Netiiletler, March 197"^. at 7 

170. iVe frnrralh Rl STATKMl Nl (Sl tO.NIO OK FOKI IC.N Ri tATION.S LaVC OK THK U.VITl I. 
States !)§ 6f-9) ( I96S). 
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instances a court may rule, pursuant to such a proceeding, that a 
legitimate state secret is not involved, or that the need for the infor- 
mation in litigation outweighs requirements of confidentiality. These 
are indeed rare instances, particularly if the Executive asserts that 
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eign agents do on occasion “leave tracks and ‘blow cover’;”'^' evidence 
similar to that set forth in the hypothetical “can be found by those 
with incentive to discover it.”‘^^ But only the United States intelli- 
gence and law enforcement community has the costly, sophisticated, 
and extensive intelligence sources and methods necessary to develop 
such evidence. 

2. The “State Secret” Privilege 

In passing upon requests by private litigants for such information 
the courts have shown great deference to the executive branch when 
it invokes the “state secret” privilege. The seminal case is United States 
V. Reynolds. The widows of civilian passengers brought an action for 
damages under the Federal Tort claims act, following the crash of an 
aircraft on a secret mission.'^'* In the course of the suit the plaintiffs 
sought discovery of the Air Force’s investigative report. Reversing a 
lower court order which directed the government to produce the 
report, the Supreme Court stated: 

It may be possible to satisfy the court from all the circumstances 
of the case, that there is a reasonable danger that compulsion of 
the evidence will expose military matters which, in the interest 
of national security, should not be divulged. When this is the 
case [and] the occasion for the privilege is appropriate, then the 
court should not jeopardize the security which the privilege is 
meant to protect by insisting upon an examination of the evi- 
dence, even by the judge alone, in chambers. 

Similarly, in Chicago & Southern Airline v. Waterman Steamship Corp . , 
the Court declared that the “President has available intelligence sources 
whose reports are not and ought not to be published to the world. 
Lower courts, accordingly, are receptive to the assertion of the “state 
secret” exception. In Mackin v. Zuchert,'''* which involved a suit be- 
tween two private parties, investigative reports of the Air Force were 
held privileged on grounds of national security. 

Various sources suggest that in order to resolve privileged claims, 
the courts should use in camera pre-trial proceedings.'”^ In some 


disclosure would compromise sensitive intelligence sources and meth- 
ods. Absent extraordinary circumstances, few courts would substitute 
their judgment for that of the Executive. 

According to a study conducted by the Subcommittee on Secrecy 
and Disclosure of the Senate Select Committee on Intelligence,"*’ 30 
;i “leak” cases were referred to the Department of Justice by the intel- 
ligence agencies, and not one was investigated because of a refusal on 
the pa(rt of the agencies to commit themselves “to declassify any and 
all infbrrtiation in question”which was viewed as required by the 
Justice Department."" Espionage cases “are taken much more seri- 
ously,”'"^ but the same tension exists, with the result being that “the 
decision . . . [is] often not to prosecute.""" “[E}ven if the decision is 
to proceed to trial in an espionage case, ' the study found, “it is often 
a painful and hotly contested matter causing friction between the 
Justice Department and the intelligence community from the Grand 
Jury proceedings through sentencing.”'"’ 

C. Difficulties with the "Solarz Amendment” 

On December 29, 1981, the Congress enacted an amendment to 
the Arms Export Control Act'"’ which provides: 

Sec. 6. Foreign Intimidation and Harassment of Individuals in 
the United States. — No letters of offer may be issued, no credits 
or guarantees may be extended, and no export licenses may be 
■4 issued under this Act with respect to any country determined by 

■ the President to be engaged in a consistent pattern of acts of 

, intimidation or harassment directed against individuals in the 

United States. The President shall report any such determination 
promptly to the Speaker of the House of Representatives and to 
the Chairman of the Committee on Foreign Relations of the 
Senate. '"" 


171. Garvey, iupra note 167, at 111. 

172. W. 

17V dl U S. 1 (1952). 

174. U M 5-4 

175. U at 10. 

176. 555 U S. 105 (1948) 

177 U at I 1 I 

178 516 H 2d 5 56 (D.C tir ). ten. dmtj. 575 U S. 896 ( 1965) 

179 Jcr. t.y.. SlAKF OK Si NAK Si I (X T 0)M.M ON iNTl I.I.IOK.Nt h. 95TH O INO , 2l) SkS-S. . 
RhKORT ok THi; Sl;l« OM.MI TTKI ON Si t RK< V A.NI) Dl.St l.OSURK: NATIONAL Sht ORI TV StCRKTb 
ANO THh Ao.ministration OK J( STK K 52 (Comm. Print 1978) (relatinj; to criminal prosecu- 


tions) (hereinafter cited as Rkport ok THt Siibcomm. on Sicrix y and Oisci.osuri:); L. 
Tribe. American Constitutional Law 207 ( 1978) Sa atw Note, Tht Military anJ State Sareti 
Privlleiff Protatiim for the Natioital Stcartty or Immunity for the Exnutiir'. 91 YaLE L.J. 570 
< 1982). 

180. Report of the Subcomm. on Sec recy and Dist losure, lupra note 179, at 52. 

181. III., at 8. 

182 hi. 

185 U. 

184. IJ. 

185. 22 u s e. A. §§ 2751-94 (Wesi 1979 & Supp 1982) 

186. 22 u s e A ^ 2756 (West .Supp. 1982) 
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The amendment, sponsored by Representative Stephen J. Solarz, 
was occasioned by the death of Professor Wen-chen Chen. It has 
the obvious virtue of providing a strong disincentive to state-sponsored 
harassment and intimidation of United States residents. But the man- 


a. United States intelligence and law enforcement agencies should be prohibited 
from encouraging foreign intelligence agents to engage in illegal activities in 
the United States. 


net in which that penalty.^he cut-off of arms sales, is formulated poses 
serious problems. First, the imposition of the cut-off is discretionary. 
If a state engages in a "consistent pattern of acts of intimidation or 
harassment,” there is no requirement that the President make that 
determination; the provision requires merely that, if he does make the 
determination, he transmit it promptly to Congress. Better drafting 
would have shifted the burden by requiring that the President, as a 
condition precedent to making arms sales, certify that no such acts 
are occurring. 

Second, because the amendment fails to include surveillance among 
the prohibited acts, it would not prevent acts of harassment and 
intimidation on foreign soil resulting from surveillance conducted in 
the United States.'™ Indeed, Tinaria, the state in the hypothetical, 
might continue THRUSH’s most significant United States operations 
without change, simply by ensuring that its targets return home before 
engaging in retaliatory actions. Third, the amendment is useful only 
with respect to states which buy arms from the United States and 
have no other source to which they can turn. The Solarz amendment, 
while clearly a step in the right direction, is unlikely to improve the 
lives of foreign emigres in the United States. 

D. Proposed Remedies 

As the discussion above suggests, past efforts at reform have been 
minimal and largely misdirected. In order to curb foreign secret pxjlice 
opjerations in the United States, administrative and statutory changes 
are needed. Steps such as the following could provide a start: 

1. Administrative Reform 


i 


f 




President Reagan promulgated an Executive Order on December 5, 
198 1 , which provides that “[n]o agency of the Intelligence Community 
shall participate in or request any person to undertake activities for- 
bidden by this Order."'''*’ The Reagan order does not prohibit the CIA 
or the FBI from directly encouraging foreign intelligence agencies to 
conduct activities from which they themselves are barred by the order. 
It precludes the United States agencies only from participating in or 
requesting the p)erformance of those activities. 

An executive order has the force and effect of law,'” in that it is 
legally binding upon regulated executive personnel, however the Pres- 
ioent can unilaterally amend or repeal such an order. There is in 
addition no requirement to disclose the amendment to the public. 
Finally, the Reagan order provides more limited protection for resident 
aliens than for United States citizens, even though resident aliens face 
a greater peril. 

b. United States intelligence and law enforcement agencies should work to- 
get her to enforce the registration statutes. 

The unique value of the information available through intelligence 
operations conducted abroad means that a concerted effort by a strong 
CIA is essential to any solution. 

Congress or the President should specifically instruct the CIA to 
gather intelligence of use to the Justice Department in identifying 
foreign agents who operate in the United States. The Justice Depart- 
ment should, in turn, pursue an aggressive enforcement policy, which 
would mean, among other things, breaking the FBI's fixation on the 
activities of the intelligence services of communist states,'” and di- 


Strengthening the statutory framework, although desirable in a 
number of respects,'™ would accomplish little in the absence of a 
genuine executive branch commitment to keep foreign agents from 
harassing United States residents. A resolute will to enforce the law 
is imperative. It must comptehend measutes that ensure effective 
interaction between the State Department, the CIA, and the Justice 
Department. 


IH7 Ste supra note 2. 

IH8. Set ^upra note 2 

ISy See infra nine M 


m. Excc. Order No. I2.VV^. 46 Fed. Keg. V2.94I. 39.952 ( 198 1 ). 

191. Legal Aid Society of Alameda County v. Brennan, ^81 F. Supp. 123, H0(N.D, Cal. 
1974). 

192. For example, the prohibition in the Reagan order against assassination, section 2.11. 
could legally be countermanded by the President with a direct order to conduct an assassination. 
The President could |ustif) this reversal by invoking the same legal and national security 
considerations on which he based the initial order. He could also rely on national security 
considerations to require secrecy. genera//) Note. Exeiuthr Orders and the Detelttpment 
Presidential Fuuer, 17 Vii.i.. L. Rl-v 668 (1972) (analyzing set^ of presidential power to issue 
executive orders). 

19V Civiletti, Intelhgeme Gathering and the Imu : Conflnt nr Cimpatthtlity.\ 48 FoRDHAM L 
Rhv 88V 894 n 61 (analyzing differences in the prorection accorded United Stares jsersons 
versus foreign nationals under a similar order made by President (barter) 

194. The intelligence community amasses data on all the world s countries, but the primary 
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reccing the FBI to focus on the threat posed by the services ot non- 
communist powers. Accordingly, Congress should increase the FBI's 
manpiower to meet its additional responsibilities. 

c. The United States government should expel foreign diplomats who engage 
tn illegal activities as intelligence officers. 

The legal means are already at hand to do precisely that. Under the 
Vienna Convention on Diplomatic Relations of April 18, 196 1,‘'^’ 
although a diplomat is not liable to arrest or detention, he or she 
is bound to "respect the laws” and not to "interfere in the internal 
affairs of” the receiving state. The receiving state may “at any time 
and without having to explain its decision " notify the sending state 
that a diplomat is persona non grata. The sending state is thereupon 
required to recall the person concerned or terminate her functions.'"^' 

In fact, the United States government tarely issues formal declara- 
tions that a member of a foreign mission is persona non grata. Instead, 
it usually suggests, informally, to the foreign government concerned 
that it tecall certain members of its mission.’"" 

A hard line towards foreign secret police operations will include 
certain costs. United States intelligence officers abroad are in effect 
“reverse hostages”; the expulsion of a foreign intelligence officer from 
this country can lead to the expulsion of a United States intelligence 
officer from another state. An eye for an eye is widely accepted as 
the foremost rule of .mternational custom governing treatment of 
intelligence matters. 

But tetaliatory expulsions will not jsersist, and may not commence, 
if the State Department gives effective notice that the same rules will 
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.KTiiLciurin apply to ail. me argumenr that a firmer domestic policy 
would hamper legitimate United States law enforcement efforts 
abroad^"' overlooks the fact that United States intelligence officers 
presumably do not transgress accepted norms of diplomatic behavior 
or violate international law. If they do, they should stop, and if halting 
such behavior in the United States has the effect of halting it abroad, 
then so much the better. 

2. Statutory Reform 

) Ideally, the sorts of suggestions outlined above should constitute a 

fof the intelligence community, a comprehensive statute set- 
ting clear limits upon the foreign and domestic operations of the 
Unhed States intelligence community. The enactment of an intel- 
ligence charter is probably not currently politically feasible, nor is the 
Vtfngthening of the "Solarz Amendment.”^"’ Any statutorily man- 
dated step of the sort outlined above, such as a legal requirement that 
the President declare offending diplomats persona non grata, would 
face a certain veto and could raise serious constitutional questions. 
The determination of which foreign emissaries to “receive” lies close 
to the core of independent Presidential powers. The Reagan Admin- 
istration has proposed that the State Department “cease issuing visas 
to . . . foreign students in order to pressure the government concerned 
to stop those practices.”'*"* Yet this would penalize the alreadly ag- 
grieved student, not the wrongdoer government. 

; Given the improbability of enacting legislation which would impose 

direct governmental sanctions on foreign intelligence services, and 
■ given the further improbability of meaningful administrative steps 
being taken to resolve the problem, it is useful to focus instead upon 
I the possibility of furthering the ability of affected non-governmental 

organizations to employ the means at their disposal. The colleges and 
universities attended by students who face systematic harassment, 
intimidation or surveillance by foreign intelligence services face the 
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problem of gathering reliable information sufficient to link particular 
acts to a particular foreign intelligence agency. In order to sue foreign 
governments who harass, intimidate, or maintain surveillance of its 
students, a university needs to identify such governments. 

At this stage, involvement by the United States government be- 
comes both desirable and politically feasible. The United States intel- 
ligence community is capable of identifying those governments. In- ^ 
deed, the Executive branch is required by law to report annually- tO' 
Congress concerning the human rights practices of states receiving 
military assistance.’"^ The annual submission and publication of these 
reports helps focus attention on continuing human rights violators. 

The procedure might well serve as a model. If what a government 
does to its citizens within its own territory is properly a matter of 
United States concern, what that government does to its citizens 
within the territory of the United States is a fortiori a matter of United 
States concern. The best way of getting information about harassment, 
intimidation or surveillance is to direct the executive branch to enact 
a country-report requirement mandating annual accounts of improper 
intelligence activities conducted within the United States. A great 
amount of detail is not necessary, and given the sensitivity of the 
sources and methods used to gather the information, a large measure 
of detail is unattainable. All that is necessary is for the educational 
community to know which states’ secret police forces are active on 
United States campuses. Colleges and universities could then bring 
individual or collective pressure against the states in question to halt 
those activities. 

One would hope that such action would ultimately lead to a more 
thorough examination of questions concerning the role played by the 
United States government, questions that have thus far received too 
little attention. 

IV. CONCLUSION 

A. "Neutral Principles” and State-Sponsored Tetrorism 

The approach suggested in this article to the problem of foreign 
intelligence activity in the United States consists of perhaps the two 
most fundamental precepts of the Reagan-Kirkpatrick foreign policy 
exegesis: the rejection of diplomatic double standards, and opposition 
to international terrorism. Ambassador Kirkpatrick, prior to assuming 
her position at the United Nations, called for a “realistic policy which 
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aims at protecting our own interest,"’"" and decried the Carter human 
rights piolicy for acceptance of “the status quo in communist nations 
. . . but not in nations ruled by ‘right-wing’ dictators or white 
oligarchies."-"'^ Promising to eliminate double standards of the sort 
that pervaded the Carter human rights piolicy, former Secretary of State 
Haig announced that efforts to halt international terrorism would 
replace human rights concerns as the centerpiece of United States 
foreign policy.^'" 

The Reagan Administration's response to Libyan intelligence activ- 
ities in the United States points the way for effective action within 
the existing legal framework. Following the shooting of a Libyan 
student, who was warned by the FBI that he was one of 24 persons 
on a Tibyan hit list," the FBI arrested a man who, police charged, 
was a mercenary recruited by the Libyan government.^" Two weeks 
a^er the arrest, the State Department ordered the Libyan Embassy in 
Washington to close down and expelled all 27 of its diplomats.^" 

The Executive must move with equal alacrity in dealing with the 
intelligence services of less hostile states. Libyan diplomats should not 
serve as examples merely because Libya is a weak and rather ineffectual 
adversary of the United States. If the policy against terrorism is to be 
more than a drumbeat, it must be applied equally to all. Allowing 
abuse of United States good will by traditional allies would mean 
replacing a double standard on human rights with a double standard 
on terrorism. 

It is not enough to apply the same principles only to the conduct 
of foreign states. These principles must govern the behavior of the 
United States as well.'^'' To condemn terrorism when supported by 
adversaries of the United States and to condone it when supported by 
allies of the United States undercuts the most fundamental tenet of 
the international legal order, the concept of “reciprocally applicable 
neutral principles."-" ''[S]o long as the United States (or any other 
nation) is committed to the rule of law rather than the rule of the 
jungle," Professor Franck has written, "the duty to govern specific 
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national conduct in accordance with neutral principles of general 
application is not one limited to the chambers of the International 
Court of Justice.”^” 

The activities of THRUSH in the United States represent, in one 
sense, an easy case. Few foreign states are likely to engage the coop- 
eration of the CIA so closely, operate against residents of the United 
States so intensely, and repress their own citizenry so brutally as to 
trigger the application of criminal sanctions. THRUSH’S operations 
are usefully reviewed to show where the law draws the line on liaison 
relationships. 

In another sense the hypothetical case of THRUSH and the CIA 
presents a harder set of questions. Can one set aside any law or 
constitutional precept for the purpose of advancing a foreign policy 
imperative for the preservation of the United States.^ Most would 
probably say yes, since the Constitution is not, after all, “a suicide 
pact.”^'* But neither is the Constitution a compact of convenience, 
providing protection for dissidents only when their activities happen 
to comport with the government’s foreign policy objectives or its 
assessment of the national interest. The survival of the United States 
as a nation is seldom contingent upon the survival of a given author- 
itarian regime, and the survival of such a regime is seldom contingent 
upon its continuation of intelligence operations in the United States. 
Where such activities go beyond the pale, “the legal order would be 
better preserved if departures from it were frankly identified as such 
than if they were anbinted with a factitious legality and thereby 
enabled to serve as constitutional precedents for future action. 

B. The Mandate of National Security 

Under the best of circumstances it is no easy task to identify what 
is essential to this nation's security and well-being, and to devise 
policies based on a balance of diverse, sometimes conflicting, national 
goals. Governmental support or indifference towards operations in the 
United States by the secret police of certain foreign states reaffirms 
one set of vital interests, the support of states that are friendly to 
United States interests, while altogether discarding another vital in- 
terest, the protection of freedom of expression, the Constitution’s "most 


It is a means of ensuring that our foreign px)licy reflects the genuine 
national security interests of the United States. Policy-makers, and 
those who under our form of government are entitled to affect policy- 
makers’ decisions, must receive relevant information. Justice Brennan 
opined: 


{T]he First Amendment embodies more than a commitment to 
free expression and communicative interchange for their own 
sakes; it has a structural role to play in securing and fostering our 
republican system of self-government .... Implicit in this struc- 
tural role is not only "the principle that debate on public issues 
should be uninhibited, robust, and wide-open" . . . but the 
anfec^ent assumption that valuable public debate — as well as 
other civic behavior — must be informed. The structural model 
Jinks the First Amendment to that process of communication 
necessary for a democracy to survive, and thus entails solicitude 
not only for communication itself, but for the indispensable con- 
ditions of meaningful communication.^''^ 



The victim of the foreign secret police force is not simply its 
individual "target ” but rather the entire body politic. National security 
consists of the safety of the individuals composing the state. In the 
United States, the law places the individual before the state; its 
guarantees of individual liberty, particularly free expression, are not 
viewed as simply another set of values to balance against others in 
pursuit of national security. One cannot properly weigh the “good of 
the state” against the good of any individual, for the scales almost 
invariably tilt toward the collective entity. The interest of one indi- 
vidual versus another individual, or of one state interest versus another 
state interest, are properly comparable. 

But these truths are quickly forgotten against a backdrop of geo- 
political games where, on boards in policymakers’ minds, one anthro- 
pomorphic state befriends another, betrays another, or bedevils an- 
other. The point is too easily lost that the “state" is no more than a 
mental construct, an aggregate of individual interests, and that United 
States foreign p)olicy is conducted for the purpose of preserving the 
primacy of the individual over the state. To foresake that priority 


majestic guarantee. 

The guarantee of free expression is especially vital to United States 
foreign policy, for it is an element of the process by which it is made. 
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is to forsake the ultimate morality to which this nation can lay claim. 

The question is whether the processes of gathering intelligence, 
conducting liaison arrangements, pursuing improved bilateral rela- 
tionships, all intended to strengthen its national security, will sub- 
ordinate, or be subordinated to, the processes provided by the Con- 
stitution to protect the individual from the state. The question is 
“whether, in defending our institutions, we sacrifice the values which 
make the defense worthwhile .... [Tlhere ought to be no real conflict 
between national security and human rights. An open and flourishing 
society is likely to be more secure in preserving its institutions than 
a closed and repressive one. At least that is our faith. 

It is not only our faith; it is, under our Constitution, our right, 
and we can demand no less. 
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